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RESUME

Professor Shota Paiashvili’s work - “Some problems of knowledge, competence, democracy,
legislation and legal state-building” - the focus is on the positive spirit of the Georgian-grown,
incorruptible, professional training and specialization in the relevant state government agen-
cies in the appointment, conducting the internal and Foreign Relations effectively, strong,
democratic, legal state-building, proper, fair administration of justice, peaceful coexistence
and the state of the country’s economic growth is one of the necessary preconditions and its
main ideas.

In addition, the author considers that the restructuring of legal state-building of law is
jurisprudence and highly qualified lawyers should be more broadly involved in the state and
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public administration management system and lawmaking. The cases should be stopped when
lawyers are not appointed to the positions of the state apparatus.

The paper also sets up investigative-judicial reform, legal staff training, educational system
and other potential problems.

PE3IOME

Pa6ora mpodeccopa Illora IlammamBuaum - «3HaHWe, KOMIETEHTHOCTH, JEeMOKpAaTHd,
3aKOHO/JATeJIbCTBO UM IIPaBOBBIE IIPOOIEMBI B HEKOTOPOM TOCYJAapCTBEHHOM CTPOUTEIHCTBE»
- [JenaeTci aKIEeHT HA IIO3UTHBHOM, HEIOJKYIIHOH, IPOGECCHOHAIBPHOH IIOATOTOBKHU WU
CIIeIVaTN3a N B COOTBETCTBYIONIUX TOCYAAPCTBEHHBIX IIPaBUTEIBCTBEHHBIX YUIPEXTEHUAX
B HazHayeHWW, 5(PQPEeKTUBHOTO BHYTPEHHOTO U BHENIHOTO OTHOIIEHWS TOCYJapCTBa,
CUJIBHOTO, IeMOKPATUYeCKOT0, IIPaBOBOTO I'OCYJAPCTBEHHOTO CTPOUTENBCTBO, CIIPABeIINBOTO
IIPaBOCYZUsA, MUPHOTO COCYIIECTBOBAHUS M COCTOSHHUSI SKOHOMUYECKOTO POCTA CTPAHBI
SIBJISETCS OJHOM M3 HEOOXOZMMBIX ITPEATIOCHIIOK M €TO OCHOBHBIX HJIEH.

Kpome TOro, aBTOp CuMTaer, YTO peCTPyKTypH3aIllds IIPAaBOBOTO TOCYJAPCTBA SABJISAETCS
CyZneOHON IPaKTUKO#M, M BBICOKOKBAIN(UIMPOBAHHbIE IOPHUCTHI IODKHBI OoOJiee LIMPOKO
y4acTBOBATh B CHCTE€Me rOCYJaPCTBEHHOTO YIIPaBIeHH A U 3aKOHOTBOpYecTBa. Ciry4au JOJKHEI
OBITH NpeKpalleHbl, KOTZA aZBOKAThl He HA3HAYAIOTCA Ha [OJDKHOCTU TOCYJApCTBEHHOTO
ammapara.

B moxymeHTe Taxke pa3pabaThIBalOTCA CJEICTBEHHO-CyAeOHas pedopma, IOATOTOBKA
IOPUAMYIECKUX KaJIPOB, CHCTEMa OOPa30BaHUA U IPYyTHUe IIOTeHI[MaTIbHbIe IIPOOIeMBL.
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RESUME

Computerization and revolution of computer makes affordable conditions for Law, legisla-
tive and legality consolidation, as well as in developing and in sphere of completing.

Computerization doesn’t mean expulsion a person from sphere of work, it contains serious
risks, as far as not about cars, but most of the times it makes difficult to control persons cons-
ciousness, and the danger is real.

PE3IOME

Kommsrorepusarus oburectBa uMeeT U TO GOIBIIOE 3HaYEHYe, YTO IT03BOJIAET OPIaHU30BaTh
HeOTpaHWYEeHHbIH, BRIOOPOYHBIM M 3a4YacTyI0 HEKBaIW(UIIMPOBAHHBIN, a IIOBCEMECTHBIH,
IIOCTOSIHHBIH U BBICOKOIIPO(eCHOHATbHBII KOHTPOJIb UCIIOJTHeHNA ITPAaBOBBIX NIPeIIUCAHUI B
Mmacmrabe Bceit IOpucnpygenmun.

Tem He MeHee cka3aHHOe BCE ke TaHT B cebe OIACHOCTH JelepCOHUGUKALNY TUIHOCTH,
YeJIOBeK MOXKeT IIPeBPAaTUThCA B CBOEOOPA3HBIH aBTOMAT, IPUAATOK MAIIMHBL. DTO OIIACHOCTH
CO BpEMEHEM MOKeT 0Ka3aTCs BIIOJHE PeaJlbHOM.
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RESUME

The article discusses all the distinguishing features of the city of Thbilisi, which are of special
status. Actuality of the topic is due to the fact that none of the important research in the field
of analyzing the status of Thbilisi has not been revealed.

The paper focuses on historical aspects of the work and is analyzed in this regard.
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RESUME

The article analyzes the impact of constitutional changes in the process of democratization
and the development of political parties participating in it.

The paper deals with the form of direct democracy, which implies the realization of popu-
lar sovereignty. The focus is on building a modern stable democracy on the path of political
parties.

PE3IOME

B crarbe amanusupyercs BIMAHME KOHCTUTYIIMOHHBIX W3MeHEHUII B IIpoliecce
JleMOKpaTH3alli} U PasBUTHA yYaCTBYIOUIMX B Hell IOJIUTHYECKUX TapTUi.

B cratee paccmarpuBaercs ¢dopma IpAMOH JeMOKpaTHH, KOTopas IIOApa3yMeBaeT
peamn3anuio HapomHOro cyBepeHHTeTa. (OCHOBHOe BHHMaHHE YZAeIATCA CO3TAHHIO
COBpPeMEHHOM CTaOUIBPHOM eMOKPATUX Ha ITyTH IIOTUTHYECKUX AaPTUH.
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RESUME

The paper analyzes global challenges that seriously threaten international security. The concept
of introduction of the term “global security” is expressed.

The paper also focuses on the possibility of uniting around the “new” threats across the inter-
national community around the idea of joint struggle.
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The purpose of the present paper is to analyze the international political aspects of the
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modern international politics.
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3. POPMUWUPOBAHUA NPUHLUUNA NPEAE/TOB YCMOTPEHUA
B CYAEBHOWU NPAKTUKE MEXKAYHAPOAHbIX CYA0B (HAYYHO-
MPAKTUYECKUN AHANN3)

Kocragau I.C
JIOIJEHT

MepsbiMm aenom, B pamkax kotoporo Cyg Mcnonb3oBan 3T0 NOHATUE, ABNAETCA PaCCMOTPEHHOe
B 1958 roay aeno lpeyus npomus CoeduHeHHoz20 Koponeecmea (Greecev. theUnitedKingdo-
m).2>* MpepbasneHHaa [peumeint npotns CoeanHeHHOro KoponesBcTBameEXKrocynapCTBeHHas
»anoba oTHocMAaCh K ToMy, Kak CoeanHeHHoe KoposeBcTBO ynpasnaeT Kunpom. B ceoto 3awwmTy
CoepuHeHHoe KoponescTtBo npuseno Cratbto 15 KoHBeHUMWU'®®, yTBEp:KAAs, YTO OTKNOHEHME
OT 06A3aTenbcTB 06YCN0BNEHO YPE3BbIYANHBIM NONOXKEHUEM. B 3aKN04EHUM MO YKa3zaHHOMY
Aeny Komncema otmeTnna, 4To, onpeaensasa cteneHb OTKAOHeHMA OT 06A3aTeNbCTs, BbI3BAHHOMO
C/IOXKHOCTbIO CUTYALLMK, TOCYAAPCTBA AO/IKHbI UMETb NPABO Ha NPUMEHEHME YCMOTPEHUA. *>°

MpuHUMN rpaHuy, cBoboabl YCMOTPEHUA rOCYyAapcTB BHOBb Mcnonb3yeTtca B aene Jloynecc
npomus UpnaHouu (Lawlessv. Ireland),**” no koTopomy EBponeinckuin cya BbiIHEC CBOE MepBoe
noctaHoBneHue. B sTom sokymeHTe Komuccma, bonee nam meHee npocTpaHHO NPOaHAIN3NPOBAB
YyKa3aHHbIN NpUHLMN, onpegeneHHbiM 06pa3om oxapakTepmsosania ero. 3assBuTeb N0 JAHHOMY
[eny HacTameas, YTo ero 3aepaHue u ganbHenwmnin apect 6biamn nposeaeHbl 6e3 npeabABneHUA
06BMHEHMA 1 6e3 cyaebHoro pasbupaTenbCcTBa, YTO ABASETCA HapyLIeHNEM NPeayCMOTPEHHOIO
Cratbeit 5 KoHBeHUMM npaBa Ha cBo60AY M IMYHYHO HEMPUKOCHOBEHHOCTb. B CBOO 3aWwmMTy BAacTu
NpnaHanu yTBep:Kaanu, 4to 3agepKaHne 1 apect 3aasuTtensa 6bian nposeaeHbl Ha OCHOBAHWUM
npuHAtoro 8 1940 roay 3aKoHa O Ype3BbIYAMHOM MONOXKEHUMN.

B atom gene Cya, no cyTn, AONKeH Obln OTBETUTb Ha ABa Bonpoca: 1)aencrtsoBan nn B
NpnaHomm pexxmm 4pe3Bbl4aMHOMO MOJIOKEHUA Ha MOMEHT apecTa 3afaBUTENA U JIMLLIEHUA ero
cBoboabl; U 2) ABAANUCL N €r0 apecT U AnweHne cBoboabl TEMM MepPaMn, KOTOpble CO BCel
CTPOroCTbi0 AMKTOBA/IMCb CEPbE3HOCTHbIO YPe3BbIYAMHOMO NoNoXKeHUA? B npouecce cygebHoro

154 Cm. Greece v. United Kingdom, no. 176/56.

155 B cirydae BOMHBI MM IIPU MHBIX YPe3BbIUANTHBIX OOCTOATEIBCTBAX, YTPOXKAIOMINX XKU3HU Hauuy, mobas u3 Bercokux [lo-
roBapuBaouxcs CTOPOH MOXKET IPHHUMATh MEPHL B OTCTYIIJIEHUE OT ee 00s13aTeIbCTB 110 HacTosmell KOHBeHIINY TOIBKO B
TOI1 CTEeIIeHH, B KAKOi 9TO 06YCIOBIEHO YPe3BbIYaHOCTHIO OGCTOSATENBCTB, IIPU YCIOBUH, UTO TAKKE MePhI He IIPOTHBOPeYaT
IPYTHM ee 00513aTeIbCTBAM II0 MEXXIYHAPOLHOMY IIPaBYy.

156 Cu. Howard C. Yourow, The Margin of Appreciation Doctrine in the Dynamics of European Human Rights, c. 16.

157 Cwm. Lawless v. Ireland, no. 332/57.
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paccnegoBaHusa npeacegatens Komuccum npeactaBun CBOM A0BOAbI, KOTOpble MO CeN AeHb
cymTatoTcA Nydlei GopmMyINPOBKOM AOKTPMHBI Npeaenos cBob6oabl yCMOTPeHUs rocygapcTs. B
CBOEM BbICTYMN/IEHMM Nepes cyaom npeacegatens Komuccum cap Xamobpu Bangok, B 4aCTHOCTH,
OTMETUN:

«Bonpoc o Tom, cneayet NM MCNONb30BaTb UCKAKOYUTENbHbIE MEPbl B COOTBETCTBUWM CO
cTatbei 15, cBA3aH ¢ NpobemMaMmn YCMOTPEHUA U OLEHKM BPEMEHM, KOTOPbIE SB/IAIOTCA BECbMA
CNOXKHbIMW Npobiemamun, 1 0COBEHHO CNOMKHBIMKU B AEMOKpPATUYECcKuX obliecTsax... Komuccus
cornacHa ¢ tem, 4to MpaBuTeNbCTBO 06A3aHO YCTAaHOBWUTbL PAaBHOBECUE MEXKAY HEeraTUBHbIMU
nocneacTBUAMM, CBA3AHHbIMM CO BPEMEHHbBIM OFPaHNUYEHUM OCHOBHbIX NPaB, C OAHOMN CTOPOHbI,
N BO3MOXKHbIMU XYALWMMM NOCNEACTBUAMM - C Apyron...CTaTba 15 AonxKHa paccmaTpuBaTbCs B
KOHTEKCTE crneuManbHOM 3a4aun, ABAAIOLWENCa NpegMeToM ee yperyiiMpoBaHuA, a MMEHHO:
B KOHTEKCTE OTBETCTBEHHOCTW NPaBUTE/IbCTBA 33 COXPaHEHMe NnopsaKa BO BPEMS BOMHbI UK
noboro Apyroro 4YpesBbl4aMHOMO MONOMKEHMA, YIPOXKAIOLWETO KMU3HM rocygapcTea. KoHuenumsa
cBobOAbl YCMOTPEHUA roCyAapcTBa 3aK/4aeTcss B TOM, YTO BbINOJIHEHME MPABUTENLCTBOM
3TUX 06A3aTeNbCTB ABAAETCA, MO CYTU, B BbICLIEN CTEMEeHM AeNMKATHbIM MPOLLECCOM OLEHKM
Yype3BbIYAMHO C/IOXKHbIX (PAKTOPOB M YpPaBHOBEWWBAHUSA MPOTUBOPEYMBBLIX MNOAXOAO0B K
NOHWUMaHUIO 06LLLECTBEHHbIX MHTEPECOB; a TaKXKe B TOM, 4To Korga Komuccuns Cyaa ybexkaaetca
B TOM, YTO OLLEHKA MPaBUTENbLCTBA MO KpalHEN mepe He npecTynaeT npesenoB MOJHOMOUYUM,
npeaoctaBneHHblx CrtaTbe 15, TOoraa 3aMHTEPECcOBAHHOCTb CamMoi 06WecTBeHHOCTU B
3¢ EeKTUBHOM MpPaBUTENbCTBE M B NOAAEPKAHUM MOPAAKA ONPaBAbIBAET pelleHue B MNo/b3y
NPaBOMEPHOCTUN OLLEHKM NPaBUTENbCTBa 18,

TpeTbum genom, B pamkax kotoporo Cyza B pamKkax CtaTeu 15 06paTunica Kk 4OKTpMHe npeaenos
cBob0Abl YCMOTPEHMA rOCYAapPCTB, ABNAETCA TaK HasbiBaemoe [peyeckoe deno (GreekCase).’™ B
3TOM fefie YeTblpe rocyAapcTBa-y4yacTHMKa KOHBEHL MM Noganum anoby npotms Mpeunn B CBA3M
C npeanonaraeMbiMn HapylleHUAMM KOHBEHLMM CO CTOPOHbI MpulleaLero K Bnactm B 1967
rofy pPeBOMIOLMOHHOIO NPaBUTeNbCTBA. Bnactu Mpeumm B 3TOM Cayyae TaKKe COCNainch Ha cBoe
NpPaBO OTK/NOHATLCA OT NOMOXKEHU KOHBEHUMN, NpeaycmoTpeHHoro CtaTbei 15.

B ykasaHHOM gene Komuccua OTKIOHMAA yTBep)KaeHue peumm o TOM, YTO co3gaslieecs
B CTpaHe 4Yype3Bbl4aiHOE MOJIOXKEHME YIPOXKaN0 KM3HM rOCyAapcTBa, U KOHCTaTUpoBana ¢akT
HapyweHua KoHBeHUMW. B KOHTEKCTe 3TOro Aena 3aciyXuBaeT BHMMaHWSA ocoboe MHeHue
ogHoro 13 uyneHoB Komuccuu, cyabm CactepxeHHa (Susterhenn). He cornacmBLUMCb COCTaNbHbIMM
CyAbAMM, OH CNeayroLWmMm 06pa3somM MU3N0XKWUA CYyTb AOKTPUHbI Npeaenos cBoboabl YCMOTPEHUS
rocyaapcrs:

«B obcyaeHun Bonpoca O Ha/IMYMKM YPE3BbIYAMHOTO MOJIOMKEHUS, YrPOXKAIOLLEro XKU3HU
rocygapctea, MpaBO Ha MNPUHATME peleHUa MNPUHAANEXUT rocyaapcTsy B npedenax ero
AobpocoBecTHOro ycmoTpeHusa. Mpu paccMoTpeHun noAob6HOro pelleHus NpaBUTebCTBA
Komuccusa He BnpaBe 3ameHATb COBOM rocyaapcTBO-OTBETUYMKA M 6paTb Ha cebs dyHKuum
cynepnpasuTenbctBa. Bmecto atoro Komuccus AonXKHa M3y4UTb, SBUACA AU NPUMEHEHHbIN
NPaBUTENLCTBOM MPUHLMN YCMOTPEHUS pPe3ynbTaTOM €ro HEeOTMYHbIX WM CBOEBOJIbHbIX
[EeNcTBNN»LeO,

NccnepgoBaHue nNpuMMeHeHMA NpuUHUMNAG npeaenos cBoboabl YCMOTPEHMA rocyaapcTBa B
KoHTeKkcTe CTaTbu 15 KOHBEHUWMM MOKa3biBAaeT, YTO BOMPOCHI, Kacalowmeca OTKAOHEHWN OT
0653aTeNbCTB, PaBHO Kak M 060CHOBHHOCTM peLleHMA OTHOCUTENbHO UX MacliTaba M COOTBETCTBUSA
KoHBeHUUM, BXOAAT B npaBomouma EBponeiickoro cyaa, XoTa MpuM 3TOM rocyaapctsa UMeET
[OBO/IbHO LUMPOKME TrpaHuuUbl ycmoTpeHua. MmeHHo Cya OOMKEH OUEHUTb, AMKTOBA/UCH
M NPUHATbIE TOCYAAPCTBOM Mepbl CTPOroli HeobXoAMMOCTbIO, CBA3AaHHOM C CEPbe3HOCTbIO

158 Cm. Howard C. Yourow, The Margin of Appreciation Doctrine in the Dynamics of European Human Rights, c. 17.
158 Denmark, Norway, Sweeden, the Netherlands v. Greece, no 3321/67, 3322/67, 3323/67, 3344/67.
160 Cm. Cora S. Feingold, Doctrine of Margin of Appreciation and theEuropean Convention on Human Rights, c. 94.

60



cuUTyaumun. B nogobHbIX cnyyanx, Kak yKasaHo B aene bpaHHueaHa (Brannigan), Cya, peanusya
CBOWM NOJIHOMOYMA B pamKax cysebHoro Hag3opa, AO/MKEH ydyecTb TakMe PaKTbl KaK xapaKTep
OrpaHUYeHHbIX NpaB, 0OCTOATENbCTBA, NPUBEALIME K 4YpPe3Bbl4AMHOMY MOJIOXKEHUID, U ero
NPOAOMKUTENBHOCTb. 161

TakMm 06pa3omM, MOXKHO KOHCTAaTUMPOBaTb, YTO MPUHLMN NpeaenoB cBoH6OAbl YCMOTPEHUA
rocygapcreaHadannpumeHatbcs CyaomyxeB1950-xroaax. MoHayanyKommncenamCyaobpalanmncs
K 3TOMY MPUHUMMY WMCKAOYUTENbHO B pPaMKax Tex A€/, B MPOLLecCe KOTOPbIX rocyaapcTBO-
OTBETYMK CCbINIANOCb HAa NPABO OTKAOHATbCA OT CBOMX 06A3aTenbCTB, NpesoCTaB/leHHOE eMy
CtaTtbelt 15 KoHBeHUMI. 3acNyKMBAET BHUMAHMA cneaytollee 06CTOATENbCTBO: MPUMEHEHNE UK
paccMmoTpeHue npuHumMna cBoboabl YCMOTPEHUA rOCyapcTBa C NepBbIX e aen EBponelickoro
CyAa CBUAETENbCTBYET O TOM, YTO Y)KE B XOAE PAaCCMOTPEHMA NepBbix Kanob Cyg oco3HaBan, 4uTo,
ncxoas M3 CyWwHOCTU KOHBEHLUMM, OH HE MOMKET B3ATb Ha cebs eagMHONINYHOE NPaBO NPUHUMATL
pelweHns no Bcem Bonpocam. C camoro paHHero nepmoga geatenbHocty Cyaa ctano o4eBUAHbIM,
YTO 3aJa4a YCTAHOBNEHMA eAUHbIX KPUTEPUEB OLLEHKM MPaB YesoBEKa A1 CaMbiX PasHbiX MO
CBOEMY XapaKTepy W COLMANbHOMY YCTPOMCTBY OOLLECTB NOPOXKAAET LUENbIA pAg BOMPOCOB,
OTBETUTb HA KOTOpPble MOTyT TO/JIbKO BAACTU FOCY[apPCTB-y4aCTHMKOB. B TO e Bpemsa Cya
Npu3HaBa/, YTo, ABNASACH FAPAHTOM MeXKAYHapoaHON KOHBEHLMM O 3alMTe NpPaB YeN0BEKA, OH
[OJIKEH B3ATb Ha cebs GyHKLMIO, KacatoLyoca Bonpoca cooTBeTcTBMA TpeboBaHMAM KoHBEHLMK
Mep, NpeanpUHMMaeMblX FOCYAapPCTBOM B FpaHMLAxX CBO60OAbI YCMOTPEHMUS.

C TOYKM 3peHMA NPUMEHEHMSA TOCYAAPCTBAMM NPUHLUMNA NPesenoB YyCMOTPEHUA B3XKHENLLYIO
ponb cbirpano geno XaHoucalio npomue CoeduHeHHo20 Koponescmea (HandysidevtheUnited-
Kingdom),*? paccmoTtpeHHoe Cyaom B 1976 roay. [leno kacanocb Ny6anKaumm 3asaBUTENEM KHUTH,
KoTopas bblna pacueHeHa Bnactammn CoegmMHeHHOro KoponeBcTBa Kak NpoTMBOpeYaLlLas Hopmam
HPABCTBEHHOCTM, B pe3y/ibTaTe Yero Ha Hee Bbln HaNoXeH apecT, TUPaXK Bbl YHUYTOXKEH CUNaAMM
noanuMKM, a cam 3aaBuTeNb Bbl1 NPU3HAH BUMHOBHbIM B XPaHEHUM HEMNPUCTOMHON NUTEpPATYpPbI
B KOPbICTHbIX Lenax. Nocne atoro 3aasuTeNb Nogan Kanoby B EBponenckuit cya, Hactaneas B
yncne NPOYEro Ha TOM, YTO NPUBEYEHME €0 K OTBETCTBEHHOCTM 33 YKA3aHHYO KHUTY ABNAETCA
HapyweHuem npeaycmoTpeHHoro Ctatbent 10 KoHBeHUMM npaBa Ha cBo6OAy BbIparKeHWUS.
Cya, oTKasan 3aABMTENIO B Xanobe, Npuaa K BbiBoAy, YTO, ocyans ero, Bnactm CoegMHEHHOro
KoponesctBa He Hapywwuam CtaTtbto 10 KoHBeHUMN.

Mpexae yem NPUNTU K OKOH4YaTenbHOMy BbiBoAy, Cya obpaTunca K nNpuHUMNY npenenos
YCMOTpPeHUs rocygapctea. OTMETUB, YTO HaANMLO HapylleHMe npasa, 3awmueHHoro CTaTben
10 KoHBeHuuun, Cya obcygmn, cOOTBETCTBOBANO M BMELWATENbCTBO BnacTelr CoeanMHEHHOro
KoponeBcTtBa Kputepuam, npesycmMoTpeHHbiM BTOPbiM nyHKTOM Ctatbm 10 KoHBeHuun. B
yKasaHHoM yactn CtaTtbm 10 roBopuTCs:

«OcywecteneHne 3tux csobon, Hanaratowee 06A3aHHOCTU U OTBETCTBEHHOCTb, MOMKET
ObITb CONpPAMEHO C onpeaeneHHbIMM GOPMANbHOCTAMM, YCAOBUAMM, OFPaHUYEHUAMU WU
CaHKLMAMM, KOTOPblE NPeayCMOTPEHbI 3aKOHOM M HE0b6X04MMbI B IeMOKPATUYECKOM 0bLLecTBe B
MHTepecax HauMOoHaNbHOM 6e30MacHOCTU, TePPUTOPUA/IbHOM LLeIOCTHOCTU UK 06LEeCTBEHHOTO
nopsaka, B LUenAx npeaoTBpalieHMa 6ecnopagkoB WAM  MPecTynaeHuin, ANA  OXpPaHbl
340pOBbA M HPABCTBEHHOCTM, 3aWMTbl pPenyTaunu WUAM NpaB APYrux Aul, NpeaoTBpalleHus
pasrnaweHns MHbopmaLmmn, Noay4eHHON KoOHOUAEHUMANBHO, UAK obecrnedyeHua aBTOPUTETa U
6ecnpucTpacTHOCTM NpaBocyama». e

Mo yteBepxaeHuntio CoegmHeHHOro KoposieBcTBa, BMeLWIATeNbCTBO B MpaBa 3aABUTENS,
npeaycmoTpeHHble CTaTben 10 KoHBeHLMK, 6b110 HEOHXOAMMO B « AEMOKPATUHECKOM 06LLLECTBE»
B Lie/IAX 3aLLUTbl HPAaBCTBEHHOCTM, KaK M yYKa3aHo Bo BTopom naparpade Cratbm 10 KoHBeHUMMN.

161 Cp. Brannigan and McBride v. United Kingdom, n. 14553/89, 14554/89, para. 43.
162 Cm.HandysidevUnitedKingdom, no 5493/72.
163 Cm. KonBeH111151 0 3aljyiTe IpaB YeIoBeKa ¥ OCHOBHBIX cBo6ox, Crarps 10.
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OcHoBHas 3agaya Cyaa B 3TOM CBOAMAACL K TOMY, YTOObl pewunTb, 6blnM AN NpeanpUHATbIe
CoepgmHeHHbIM KOponeBCTBOM Mepbl «HEObXxoaumbl» ANA AOCTUMKEHUA NOCTAaBNEHHOW uenu -
OXpaHbl HPABCTBEHHOCTW.

B atom gene Cya noovepenHo obcyann HECKONBbKO BaXKHbIX 417 TONKOBAHWUA U MPUMEHEHMUA
KoHBeHUMM npuHumnoB. Bo-nepsblx, Cog ob6paTuaca K npuHUMNY CcybCcMAMAPHOCTH,
OTMETMB, YTO «MEXaHU3M 3alLUTbl, YCTAHOBNEHHbI KoHBeHuMeln, asnsetca cybcuamapHbim
rocyAapCTBEHHbIM CUCTEMAM, KOTOPble OXPaHAKT nNpaBa 4YenoBeKa... KoHBeHUMsA ocTaBnset
33 KaXKAbIM rocygapCTBOM-y4aCTHUMKOM, B NepByt0 o4vepenb, 3a4a4y rapaHTMpOBaTb Npasa M
cBoboapbl, KoTopble OHa oxpaHseT. Co34aHHble el MHCTUTYTbl BHOCAT CBOW BKAaj B pelleHue
3TOM 3aJa4n, HO OHM NOAK/IOYAIOTCA TO/IbKO B CMOPHbIX CUTYyaLLMAX, MOCAE TOrO, Kak McyepnaHbl
BCE BHYTPUIOCYAaPCTBEHHbIE CPEACTBA 3aLluUTbI», 164

Cyn TaKKe OTMEeTWJ, YTO B 3MOXY, KOraa B3rnsAbl Ha HPABCTBEHHOCTb CTPEMUTENIbHO U B
KOpPHE MEeHAITCA M BO MHOTOM 3aBUCAT OT KOHKPETHOro BPpeMEHU U OT YCTOEB TOrO MU/IM UHOTO
obuwecTBa, MeCcTHble BNACTU HaxogATcs B 6onee BbIrOAHOM NO3ULIUKN, HEXKENN MEXAYHApPOLHble
CyabW, ONA OLEHKM KaK KOHKPETHOro COAEeprKaHMA HPABCTBEHHbIX KPUTEPUEB, TaK U TOrO, YTO
«HeobxoaAuMmMo» ANA UX 3aWmTbl, 8>

[anee, 06paTMBLLMCL K NPUHLMUNY Npeaenos cBob6oabl ycMoTpeHUA rocyaapcTs, Cya oTMeTUN:

«lMepBMYHAA OUEHKA HaAN4YMA OCTPOM COUMaNbHOW NOTPEBHOCTM, KOTOpaA MONOXKEHA
B OCHOBY 3HA4YeHMA TepMWUHA “HeobxogMMOCTb”, BO3/MaraeTcs Ha BHYTPUIOCYAAPCTBEHHble
WHCTaHuMKn. CneposaTenbHo, naparpad 2 ctatbM 10 ocTaBaseT rocyAapcTBam- yYaCTHUKAM
onpeaeneHHble Npeaesbl yCMOTPeHUA. ITa cdepa ycMoTpeHMA NpeaoCcTaB/ieHa Kak 3aKkoHo4aTeNto
(“npegycmoTpeHo 3aKOHOM”), TaK U opraHam, cyaebHbIM B TOM Ync/e, MPU3BAHHBIM TONIKOBaTb U
NPUBOANTb 3aKOHbI B AeNCTBUE...

OpHako, naparpad 2 Ctatbu 10 He NpeaoCTaBAsSET rOCyAapCcTBaM-y4aCTHMKaM 6e3rpaHnyHYIo
BNACTb yCMOTpeHUA. B nonHomoumna Cyaa, KOTOpbI OTBETCTBEHEH 3a obecrneyeHue rapaHTum
BbINOMIHEHUA 3TUMM rocygapcTBamm csomx obszatenbcts (Ctatba 19), BXOAMT BblHECEHWE
OKOHYaTEe/IbHOIo PeLleHns No BOMPOCY O COOTBETCTBUM KaKOro-IM60 orpaHUYeHUA AN CaHKLUK
cB0OOZE BbIPaXKEHUA MHEHMA, KaK OHa rapaHTupoBaHa ctatbeir 10. Takum obpasom, cBoboaa
YCMOTPEHUS BHYTPUIOCYAapPCTBEHHbIX OPraHOB UAET PyKa 06 pyKy c EBponeicknum KoHTponem», 166

Heno XaHoucalio npomus CoeduHeHHo20 Koposieecmeaa Aano Havyano obcyKaeHnto npuHumMna
npeaenoB YCMOTPEHUA B €ro CBA3U C NpeayCMOTPEeHHbIM BTOPbIMKM Naparpadamm ctatei 8-11
KoHBEHUMM KpUTEPUA «HEO0BX0AMMO B ieMOKpaTUieckom obuwectee». MMeHHo B aTom aene Cyp,
npeaHayepTan ocoO6eHHOCTM NPUMEHEHMA AAHHOIo NPMHUMNG U cAeNan BeCbMa CyLWecTBEHHOe
HabntoaeHne OTHOCUMTENbHO TOro, YTO rOCyAapPCTBAM He MpeaocTaBaseTcA abCcontoTHaA BNACTb
YCMOTPEHMSA M YTO Haa3opHaa dyHKUmMA Cyaa pacnpocTpaHsaeTca Ha Kaxkaoe oTaesibHoe Aeno.

MpuBeaeHHbIe HUXKe aena, B npouecce KoTopblx Cya BbIABUA M ONPeaAeINA OCHOBHbIE KpUTEPUN
NPUMEHEHUS MPUHUMMNA NpenenoB YCMOTPEHWS, MO3BOAAT MOKa3aTb Te 3aKOHOMEPHOCTH,
KoTopble 6bln 06HapyKeHbI B X04€e NPUMEHEHMA 3TOr0 NPUHLUMNE Ha NPAKTUKE.

BTopble naparpadbl ctateit 8 (MpaBo Ha yBaXKeHMe YacTHOM U cemenHoM Xu3Hu), 9 (CBoboaa
Mbican, coBectn n penurnm), 10 (CBoboga BbiparkeHns mHeHus) n 11 (Cesoboga cobpaHuii
n obbeanHeHUN) coaeprkaT nepedyeHb Tex CUTyauuii, B KOTOPbIX MpaBa, NpeayCMOTPEeHHble
nepBbIMK Naparpadamm ctaTeit, MoryT 6biTb orpaHuyeHbl. Korga B CUTyaumax, NnepeymcieHHbIX
BO BTOPbIX Maparpadax ynomaHyTbIX CTaTel, AOMYyCKaeTca orpaHMYeHWe npaB M cBobopg, cya,
NPaBOMOYEH Peasin30BaTh Ty UM UHYIO CTENEHb YCMOTPEHMS.

BO3MOXKHOCTb OrpaHuMyeHMAa npaB WAM cBobog B UENAX OXpaHbl HPABCTBEHHOCTU
npeaycMoTpeHa BTopbiMM Naparpadamum ctatert 8, 9, 10 un 11. Kpome agena XaHducalio npomus

164 Cm. Handyside v United Kingdom, no 5493/72, para. 48.
165 CMm. TaMm ke.

166 Cm. Tam xe, para. 49.
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CoeduHeHHO20 Koponescmea, eCTb HECKONBbKO APYrUX Aen, B Xxoge Kotopbix Cya AeTanmsmposan
rPaHMLbl YCMOTPEHMA TOCYAAPCTB B C/y4anaX 3alimMTbl HpPaBCTBEHHOCTU. B gene «OyneH [op»
u «dabnuH Yenn BymeH» npotus WpnaHaum (OpenDoorandDublinWellWomanv. Ireland)*®”
Cyan KoHcTatMpoBan HapyweHune Cratbn 10 KoHBEHUMK, NOAYEPKHYB, YTO OrpaHMYeHMe npas
H6epeMeHHbIX KeHLWWH Ha nonyyeHre MHOOPMALMM O BO3MOMKHOCTU OCyLLecTBUTb abopT 3a
pybexom HecoBmecTUmo ¢ TpeboBaHuamUu Ctatbu 10 KoHBeHuun. Cya OTMETU/T TaKXKe, 4To
HaUMOHaNbHble BNAacTU 061a[al0T WMPOKMMKU Npesenamm ycMoTpeHua B 06aacTn 3awmTbl
MOpPasn1, 0CO6EHHO B CAy4YasX, 3aTParMBatoLLMX HPABCTBEHHbIE aCNEKTbl YE/I0BEYECKOM KU3HW.

AHanornyHbii noaxopn Cypa HabnogaeTca m B APYrMX Aenax, KOTopble KacatoTCA OXPaHbl
HPABCTBEHHOCTU, HO Yy)Ke B KOHTeKcTe CTaTbu 8. TaK, Hanpumep, B gene JadxweH npomus
CoeduHeHHo20 Koponescmesa (Dudgeon vtheUnitedKingdom)'®® Cyp, 3akntoumnn, 4To cywecteyer
€BPOMNEenCKNM KOHCEHCYC, MCXOAA N3 KOTOPOro YroNIoBHOE Npec/iefoBaHNe B3POC/IbIX MYXKUYMH 33
rOMOCEKCYanbHble OTHOLIEHWA ABNAETCA CEPbe3HbIM BMELATeNbCTBOM B JIMYHYIO YKU3Hb.

B nene «CaHdu Talimc» npomus CoeduHeHHoz20 Koponescmesa (TheSundayTimesv. TheUnite-
dKingdom) npeameTom 06CYyXAEHUA CTaNla BO3MOXKHOCTb NPUMEHEHUA OrPaHUYEHUI C LENbIO
obecneyeHuna aBTopuTeTa M 6ECNPUCTPACTHOCTM NPABOCYAMNA, NPeAyCMOTPEHHAA TONbKO CTaTbel
10. Cyp oTMeTWA, YTO eCcAn B C/Iy4aaX, KacCaloWMXCA 3alMTbl HPABCTBEHHOCTWU, rOCyAapcTBa
MMetoT ropasgo bonee WMPOKME rPAHULbl YCMOTPEHMA, «...9TOTO K€ Heb3A CKa3aTb O ropaszo
6onee OOBLEKTMBHOM MOHATUWM, KAKOBbIM ABAAETCA aBTOPUTET MpasBocyausa. BHyTpeHHee
3aKOHOZATENbCTBO M MPAKTUKA rOCyAapCTB-y4aCTHUKOB OOHapyKMBAKOT 3HAUMTeNbHO 6onblue
obuwero... CooTBeTCTBEHHO, B AaHHOM cnyyae bonee WMpPOKON chepe eBponemcKkoro Hag3opa
byaeT COOTBETCTBOBATb CY*KEHME NPeaeoB yCMOTPEHUA rocyaapcTe». e

B cnyyae orpaHuyeHua npas M cBobOA OTAENbHOM NMYHOCTM B Uensax obecneyeHuA
3KOHOMMYeckoro 6narococtoaHma U obuwiectBeHHoro cnokoncteua Cya npepocTaBnseT
rocyfapcTBam WWMPOKME FpaHuLLbl YCMOTpeHua. Tak, Hanpumep, B aene Kaacc u Opyaue npomus
lfepmaruu (Klassandothersv. Germany) Cyg oTmeyaer:

«YTO KacaeTcA onpeneneHns YCcnoBuUW, NPU KOTOPbIX CUCTEMa HabAAEHWA [O0/MKHA
AencteoBatb, Cya yKasbiBaeT, YTO 3aKOHOAATENIbHbIN OpraH rocyAapCTB-y4acTHUKOB MMeeT
onpeaeneHHoe NpaBo Ha cobcTBeHHOe ycmoTpeHue. CoBepLlIeHHO ecTeCTBEHHO, B MOJIHOMOYMA
Cyna He BXOAMT 3aMeHATb OLEHKY, AAHHYH HaLMOHA/NbHbIMK BNAACTAMM, CBOEM OLLEHKOW TOro,
4TO MOrNO b6bl BbITH LLEeNecoobpasHbiM B 3To 0b6aacTU»t’®

B aenax, Kacatowmxca sanpeweHnsa gauckpummnHaumm (Ctatba 14), Cya B Bonpoce onpegeneHmn
npeaenos yCMOTPEHUA NPUAEPKMBAETCA TeX Ke NPUHLMNOB, YTO M B AenaxX, OTHOCALMXCA K
cTatbam 8-11, Tpebya No Kaxkgomy cayyato AUCKPUMMHALMOHHOMO OTHOLIEHMA NpeaTCcTaBUTb
OOBEKTUBHbIE M pPa3yMHble OObBACHEHWA, NMPAaBOMEPHYH LEeNb U COpa3MepHble AEWUCTBUA,
HanpaB/ieHHble Ha OCYLEeCTB/IEHME NOCTAaBAEHHOM Uuenu. Tak, B gene llempos npomus bonzapuu
(Petrovv. Bulgaria) Cyp npuwen K cneayroLiemMy 3aK04YEHMIO:

«XOTA B OTHOWEHWM K KEeHaTbiM W HEeXeHaTbiM Mnapam rocyAapcTBam-y4acTHUKaM
NpeaoCTaBAEHO NPABO Ha YCMOTPeHME B Takux cdepax, Kak, Hanpumep, HanoroobnoxeHwue,
coumanbHoe obecneyeHne MAM coumanbHas NoauMTUKa, Cyay Bce Ke HeAceH pas3bopuumBbii,
anbdepeHUMPOBaAHHBbIN NOAXOA, K }KEHATbIM Napam U HEXEHATbIM, HO KMUBYLLMM yCTOABLUENCA
CeMeNHOM }KM3HbIO NAapTHEPaAM, B YaCTHOCTH, B CBA3M C BO3SMOXKHOCTbIO 06L,eHNA no TenedoHy B
Tex CAy4anx, Korga KTo-1Mbo M3 HUX Haxo4MTCA Nog cTpaxen»t’

167 Cm. Open Door and Dublin Well Woman v. Ireland,para. 68.
168 Cm. Dudgeon v the United Kingdom

169 Cm. Sunday Times v. The United Kingdom, para 59.

170 Cm. Klass and others v. Germany, para 49.

171 Cwm. Petrov v. Bulgaria, para 55.
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RESUME

The article, based on a legal analysis of the case law of the European Court of Human Rights,
discusses the early application of the principle of margin of appreciation, which determines the
basis for its application in the context of domestic law.

PE3IOME

B cmamee Ha ocHO8e Mpagoso20 aHAAU3a npeyedeHmHoz0 npaea Esponelickozo Cyda mno
npasam Yesnoseka, obcyxdaemca paHHUE MPUMEHEHUS MPUHYUNA rnpedenos ycMompeHus, Ymo
onpedesnsem 0CHOBbI €20 NPUMEHEHUS 8 KOHMeKCcme 8Hympu20cyo0apcmeeHHO020 rpasa.
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4. CYWWHOCTb NPEAENOB YCMOTPEHUA TOCYAAPCTB B PAMKAX
FOPUCOANKLUN EBPONEUCKOIO CYAA NO NPABAM YE/NTOBEKA (HAYYHO-
NPAKTUYECKUIA AHANU3

Kocragau I.C
JOILICHT

C momeHTa patudunKaumm EBponenckom KOHBEHLUM O 3aLLUTE NMPaB Ye/10BEKA U OCHOBHbIX
cBobon, rocygapctBa bepyT Ha ceba onpeaeneHHble 06A3aTenbcTBa, MNPUMEHUMbIE CO
CTOPOHbI AAHHOTO FrOCYAapPCTBa, BHE 3aBUCMMOCTM OT cneumndPuKmn nx BHYTPUTOCYAapCTBEHHOMO
yperynmpoBaHus. OgHako, HeobpaTMMoe CyLecTBOBaHWE YKa3aHHbIX ocobeHHocTe camonocebe
NPWUBENO HE TO/IbKO K HEBO3MOXHOCTWN € AMHOTO BbINONHEHNA KOHBEHL MM CO CTOPOHbI FOCYAapCTB,
HO U, NPU HAaIMYNU HEKOTOPbIX GAKTOB, K HEAOMYCTUMOCTU MPUMEHEHMA KOHBEHLIMOHHbIX HOPM.
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YunTbIBaA Ha/MuME YKa3aHHbIX 0COBEHHOCTEN, a TaKKe APYrMx OCHOBAHWUI (3T OCHOBaHMA
He SABNAKOTCA NPeaMeTOM WcCnefoBaHuMAa AaHHoOW paboTbl) KoHBeHUMs, onpeaenss npasa
yenoBeKa, B TO e Bpems, B pAge cCTaTel npeaycMaTpuMBaeT OCHOBAHMA M onpeaeneHHble
C/ly4an BO3LEPKAHMUA OT UCMOJIHEHWUA COOTBETCTBYHOLLMX 0653aTeNbCTB CO CTOPOHbI rOCYAaPCTB,
noanucaslinx KoHBeHUmMo0Y 2,

daKTMYecKM, yuntbiBaa TOT GaKT, YTO MpaBa Y€/I0BEKA HE MOTYT ObiTb HEOrPAHUYEHHbIMY,
KoHBeHUMA npeaycmaTpuBaeT onpeaeneHHble OCHOBAHUA U YC/IOBUA, MPU HAMUYMK KOTOPbIX
rocygapctso, B NpuHUMMe, nNpuobpeTaeT opPUCOUKLMIO Ha BMELIATeNIbCTBO B 3TU NpaBa UM
ocBobOXAaeTcA OT MCNONHEHMA CBOUX NO3UTMBHbIX 0653aTeNbCTB.

Peub maer o cneayrolem: noboe NpaBo YeNOBEKa B/eyeT 3a cobol COOTBETCTByHOLLEE
no3nTUBHOE 0653aTeNbCTBO ANA rOCYAapCTBa, A1 CO34aHUA YCA0BUIA, a TaKXKe ANA NPUHATUA
COOTBETCTBYHOLNX MeP ANA BO3MOMKHOCTU Hag/exallen peannsaumm npas yenoseka. OgHako,
NPV HaNMYUKU oNpeaeneHHbIX YCI0BUIA, TpeayCMOTPEHHbIX KOHBEHUMEN, roCcy4apCcTBO OCTaBAsEeT
3a cob0oVi NPaBo He TO/IbKO OT BO34ePKaHUA OT UCNOTHEHUA 3TUX 06A3aTeNbCTB, HO M OTPaHUYUTD
BO3MOXHOCTb (aKTMYECKOM peanus3aumm AaHHOro npaBa 4yenoBeka. To ecTb, KoHBeHUMA
NpeaoCTaBAseTrocyAapcTBy BO3MOXKHOCTbUCMONb30BaTb ONpeae/eHHbIe OrPaHUYEHMA MO CBOEMY
YCMOTPEHWIO MU BO3AEPKATLCA OT UCMNONHEHMA ONpeaeneHHbIX 0653aTensbCTs. EcTecTBeHHO, 3Ta
cBoboga AeNCTBUI rocyAapcTBa TaKKe AO/KHA ABNATCA NPegMeTOM OrpaHUYeHUs, B NPOTUBHOM
C/ly4ae OHa NpMBEAET K HapyLEeHMIO NPaB YeNoBeKa.

MMeHHO Ha 3Ty LeNb HanpaB/ieHbl Te KOHBEHLUMOHHbIE MOJIOXKEHWA, KOTOPbIE YCTaHaB/IMBAOT
YyeTKMe OCHOBAHMA M YC/IOBUSA, NULb NPU HAZNYMKU KOTOPbIX HEMCNONHEHME 06A3aTeNbCTB CO
CTOPOHbI FOCYAAPCTB MOMKET CYUTATLCA MPUEMTUMbBIM.

OAHaKo BOMpPOC, ABASAETCA NM OTCTYM/NEeHUEe OT UCMONHEHUs 0653aTenbCcTB HeobxoaMmbim
N NPUEMINMBIM, OCTaBAAETCA HA YCMOTPEHMe rocyaapcTBa. 1o MHOTOYMC/IEHHbIM Aenam cyp,
onpeaenunn: «Kak npaBu/o, peluan,nencTBUTENbHO MMEEeTCA IM 3Ta HeobXxoaAMMOoCTb (KoTopas
onpaBAblBaeT TO UAN MHOE OrpaHUYEHME)N KaKaa mepa AO0/KHA ObiTb NpeanpuHATa AN ee
YAOB/IETBOPEHMA, HALUMOHA/bHbIE B1IACTU MONb3YHOTCA onpeaeneHHon ceoboaoit ycmoTpeHumal’s,
Bnpouyem, 3ta cBOb6OAA YCMOTPEHMA He ABNSAETCA abCONOTHOM M MOANENKMUT KOHTPOIO CO
CTOpOHbI EBponeicKoro cyaa, KoTopbliid AONXKEH CBOMM pelleHnem NoCTaHOBUTb, COOTBETCTBYET
N feNCTBME rOCYAapCcTBa No CBOEMY YCMOTPEHMIO MONOMKEHUAM, YCTaHOB/IEHHbIM KOHBEHUMEN.

OcywiecTBnas AaHHbIA KoHTponb, Cya, CBOMM NOAXOAOM, He CTaBWUT nepen coboi uenb
M3MEHUTb MO3ULMIO COOTBETCTBYIOLMX BHYTPUTOCYAAPCTBEHHbIX OPraHOB, OH CKopee
npeaHasHayeH Ans Toro, ytobbl B cBeTe KOHBEHUMW U Bcex 0BCTOATENbCTB Aefla NPoBepUTb
peLeHua, NPUHATbIE HAaLMOHANbHbIMM CyAaMM, KOTOpble Te MPUHUMAIOT, UCMO/Ib3ys CBOE NPaBo
Ha ycmoTpeHue»'’4,

daKTMYeCKM, CTAaHOBUTCA ACHBIM, YTO cBOOOAa AEeMCTBUA rOCYAaPCTB NO CBOEMY YCMOTPEHMUIO,
ABNAETCA O0BO/IbHO C/IOXKHbIM W YyBCTBME/NbHbIM WHCTUTYTOM, KOTOPbIM Mpu3BaH, C OA4HOM
CTOPOHbI, 0becneynTb HE3ABMCMMOCTb M CaMOOCTOATE/IbHOCTb NMPAaBOBbIX CUCTEM TOCYAAPCTB,
C OpYroi CTOpoHbI - obecneyeHne HaaexKallmMx YCN0BUIA ANA OCYLECTBAEHUA NPaB Ye0BeKa
CO cTOpoHbl rocyaapcts. Cya onpeaensaeT, YTo «..BCErda [AO/MKEH YYUTbIBAaTbCA NPUHLAM,
yCTaHaBAMBaOLWMIA 06LLENPU3HAHHbIE FPaHULbl YCMOTPEHUA NPaBONPUMEHUTENBHOW NPAKTUKK
Cyna, O4HAKO PasHMLA MeXAy HOPMamKu ABYX CUCTEM, PETYIMPYIOLLMX OCYLLECTB/IEHME NpPaB U
cBoboa, oxBaTbiBaeMblXx KOHBEHUMEN, MOMKET BbITb OFPOMHOMN, AR TOro YTO6bl 3TOT NPUHLMN
CNYXUA CBA3YOLWMM UX MOCTOM». Ha camom gene, npuMmeHeHue KoHuenuuu csobogbl

172 Cm.: Jersild v. Denmark judgment of 23 September 1994, Series A no. 298; Janowski v. Poland [GC], no. 25716/94, ECHR 1999-1;
and Nilsen and Johnsen v. Norway [GC], no. 23118/93,

173 Cwm,:Lawlessc. Irlande, 1961, 3 CourEur. D.H. -(Ser. A) 25 -C. 57(Application n0332/57)
174 Cwm,: LopesGomesdaSilvav. Portugal, Application no. 37698/97
175 Cwm.: Sunday Times v.UK, Applicationno.6538/74
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YCMOTpPEHMSA NO3BOIAET NPEBPATUTL CUCTeMy KOHBeHLMK B 6o1ee rnMbKyto, O4HAKO, B TO XKe Bpems,
nPUMeHeHWe AaHHOW KOHUENUMU He OOMKHO noBiaeyb K 06ecLeHMBAHUIO BCEro MexaHW3ma
€BPONENCKOM 3aLmTbl NpaB Yenoseka. CnefoBaTelbHO, HEOHOXOAMMO 3aKPENUTL TAaKUE YCI0BUA,
KoTopble obecneyat 6anaHc mexKay YKasaHHbIMWU ABYMS MHCTUTYTaMMU. ITOT MHCTUTYT cBObOAbI
AEeNCTBUI, NpeaoCTaBAEHHbIX FOCYAAPCTBY, Ha3biBaeTcs cBO60A0M ycMoTpeHuMA (marginofappre-
ciation).

HecmoTps Ha BaXHOCTb WMHCTUTYTA YCMOTPEHMUA, TEM He MeHee, OAHHbIA WMHCTUTYT He
3aKpenneH Hu B pernameHTe Cyaa, HYM B KOHBEHLMM, OH 3aKpenaeH UCKIOUYUTENbHO B pelleHmaAX
Cypa.

Mexay Tem, yunTbiBaa ToT aKT, yto Cya B CBOMX pelleHMAX HEOAHOKPATHO OTMeYas, yYTo
KoHBeHLMA —3TO KMBOW OpraHn3m’® u cnegoBaTenibHO, KPUTEPUU, yCTaHOBNAEHHbIE Cyl0M, TaKKe
He MOrYT CYMTATbCA CTAaTUYHbLIMK U NpeacKasyeMbimu. To ecTb, YCN0BUA AEUCTBUIN rocyaapcTs
MO CBOEMY YCMOTPEHMUIO, HE MMET U HE MOTYT MUMETb CTaTUYHOIO MPOABNEHWUSA, MOCKOJIbKY
TONIKOBAHMA KOHBEHLMOHHbIX MOMIOXKEeHUM co cTopoHbl Cyaa, camo no cebe npeackasyemo u
onpeaeneHHO TONbKO B ONpeAeieHHOM MPOMENKYTKE BPEMEHU U NMPU HAIMYUKN ONpeaeneHHbIX
YCN0BUIA.

[nA BbIACHEHUA CYLLHOCTM 06CYKAAEMOr0 MHCTUTYTA YPE3BbIYANHO BaXKHO CKOPPEKTMPOBATb
€ro IMHIBUCTUYECKYIO, @ 3aTEM U JIMHIBO-/IOTMYECKYHO CYLLHOCTb, MOCKO/IbKY UCKIOUYUTENBHO B
3TOM CNy4ae NOSBUTCA BO3MOMKHOCTb YCTaHOBUTb €r0 NPaKTUYECKO-NPUMEHUTENBHOE 3HAYEHME.

Heobxoaumo OTMeTUTb, 4TO BblpaxkeHMe «cBoboga ycmoTpeHusa» Bnepsble 6blno
NPUMEHEHO CYAOM HA AHIIMIACKOM M Ha GpPaHLY3CKOM, COOTBETCTBEHHO «marginofapprecia-
tion» n «marged’appréciation». UMeHHO Ha 3TUX A3blkax Brepsble!’’ 6bl10 chopmynnMpoBaHo
NPOaHANM3MPOBAHHOE MOHATUE, U MO 3TOMY HYXKHO HE TO/MIbKO PacCMaTpMBaTb M3HAYanbHOe
3HaYeHMe «cB06OAbl yCMOTPEHUAY HA A3bIKE OPUTMHANA, HO M OLEHUTb CTENEHb 3KBUBAZIEHTHOCTH
aPMAHCKOro nepesoja.

TonkoBble, a TaKXe PUAMYECKME CNOBAPU AHIMACKOTO M GPaHLYy3CKOro A3blKOB He
cofiep)aT MNpaBOBOro 3HayeHWs cnoBocoyeTaHua marginofappreciation/marged’apprécia-
tion~, cnepgoBaTeNbHOANA BbIACHEHME CMbICNA, BKAAAbIBAEMOrO B pacCMaTpUBaeMoe NOHATHUE,
HeobXo4MMO B aHIIMMCKOM M GPaHLLYy3CKOM TOIKOBbIX C/I0BapsAX paccMaTpmMBaTh coBa «margin/
marge» u «appreciation/appréciation» pa3aenbHo, a y»Ke NoToOM — B CBOEI COBOKYMHOCTMU.

Tak, HanpMmep, TONKOBbIW cloBapb aHmuinckoro asbika CollinsCobuild® npepnaraet natb
TONIKOBAHUW ONpeaeneHnto «margin», HO B AaHHOM acrnekTe Camblii NPUEeMIEeMbli BapUaHT
NHTEPNPETUPYETCA KaK KKpal AW rpaHnLLa, C TOYKU 3pEHUSA MeCTa UM NPOCTPaHCTBA™.

TonkoBbIM cnoBapb ¢GpPaHLYy3CKOro A3blKa C/0BOCOYETAHWUIO «marge» B LENOM JaeT Ka
MWHUMYM 3 onpeaeneHns, HO B LAHHOM KOHTEKCTE NepPeBOAMUTCA KaK K MHTepPBa B MPOCTPAHCTBE
NN BO BPEMEHM, KOTOPbIM Mbl Bnageem»’?

B uenom, B 060ux A3blKax Hanbosiee 4acTo BCTPEYAETCA UCMO/Ib30BaHME AaHHOTO BblpaXKeHUA
B 3HAYEHWM CNIOBOCOYETAHUI «pe3epB 419 MAaHEBPUPOBAHMAY, «pe3epB ANA OWMbOoK», «pe3eps
6e3onacHocTn»®, Kpome Toro «margo» («marginis») B nepesoge C NaTUHCKOrO O3HayaeT
«rpaHb», KOKaHTOBKa»&l,

KaK MOXKHO 3aMeTUTb, CYLLLECTBYET ABA BapuMaHTa NOHMMaHUA AAaHHOIO BblpaKeHuA. MepBbii
— B CMbIC/1e TPAHWULbI™, TPAHU™ Yero-1nmbo, a BTOPOM — B CMbIC/1E HAXOAALLErOCA B Npeaenax uam
‘rpaHnLax™ Kakoro-nnbo “3anaca”™, ‘pesepBa”™, NPOCTPaHCTBA™.

176 Cm. X and others v. Austria, Application no. 19010/07

177 Cm.; Cobuild C. English language dictionary, HarperCollins Publishers Ltd, London, 1987.
178 Cm.; Cobuild C. English language dictionary, HarperCollins Publishers Ltd, London, 1987
179 Cm,;Legrain M. Dictionnaire encyclopédique. Paris.: Larousse, 2001

180 Cwm,;Robert H. Le dictionnaire «Petit Robert». Paris.: Petit Robert, 1997

181 Cm,;Cornu G. Vocabulaire juridique, VII éd., PUE Paris, 2004,
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BbiparkeHue ‘Appreciation/appreciation™ B cMmbic/e 4aHHOTO 06CyKAeHUA onpeaenaeTca Kak
‘MeToA, NPUHATUA PeLLEeHUIA, OCHOBaHHbIX Ha OO6bEKTUBHbIX, XOTA U HE OYEHb CTPOTNX CTaHAapTaX
(BO3MOXKHOCTAIX, MpeMMylLecTBax), KOTOpble OCTaBAAIT onpeaeneHHyl cBoboay AeWCTBUNA
My, NpUHUMatlolemMmy peweHua~®?, nan “csoboaa aenctemii, cBoboaa Bbibopa, cyXaeHue,
HabnoaeHne, aHanns~,

B nepesoge c natuMHCKoro ‘appretiatio™(- ums cywectsuTenbHoe, “appretiare™ - oT rnarona
‘UEeHMTb™) — OLEeHKa, LeHa®,

Kak BMAMM, BCe TONKOBaHUA BblpaxkeHus “appreciation/appreciation™ HaxoaaTca B oAHOM
CMbIC/I0BOM M/IOCKOCTM U OAHO APYroMy He NPOTMBOMONOMXKHO. MNpeaBapuTeNbHblie BbIBOAbLI O
XapaKTepe AaHHOTrO BblpaXKeHUs BbIMNAAAT Cneayowmm 06pa3omM: oLEeHKa Kakoro-n1Mbo sBneHus,
OCHOBaHHaA Ha ONpeAeNieHHbIX KPUTEPUAX N UCXOAALLAA B COOTBETCTBUM C MHEHWEM W BONEN
OLLeHMBAOLLLETO CybbeKTa.

B aTom acnekTe HeEOBXOAMMO BbIACHWUTbL, AENCTBUTENBHO 1M aPMAHCKUIA NepeBos, yKa3aHHbIX
C/I0B COOTBETCTBYET MnepeBody M3HauyasbHbIX TepMMHOB «marginofappreciation/marged’appré-
ciation». CnoBo ‘margin™ B nepeBoAe Ha apMAHCKWI MO CNOBapPHO ... NEPEBOAMUTCA, KaK rpaHb,
paMKa, a C/10BO «appreciation» - Kak oUueHNBaHMe, OLEHKa®®,

MoHAaTMe marginofappreciation pycckumm TeopeTMKamu paccmaTpuBaeTcs, M Kak «cBoboga
YCMOTPEHMA», MU KaK «TPaHULLbI YCMOTPEHMA», 0AHAKO BY4aCTHOCTU UCNONb3YETCA TEPMUH «CBObOAa
YCMOTPEeHUA»'8  KOTOpbI OCHOBbLIBAETCA Ha KOHUENUUM «PaCCTOAHUA», «OonpeaeNieHHbIX
npeaenos». Co CTOPOHbI TPAAULMOHHOIO MbILINEHUA, KOHLUENUUA HE MMEeeT HMYero obulero c
KOHLenumMen rpaHunL, NocKosibKy «cBob0oAa» - 3TO KOTCYTCTBME KaKUX-TMOO OrpaHUYEHN B Yem-
nmbo»'®. OgHaKo, He0HBX0AUMO OTMETUTD, YTO B AAHHOM C/ly4ae TPaKTOBKa cCBOH6OAbI MOHMMAaeTcA
B MCKNIOUYMTENbHOM CTEMEHMU, BbIXOAA 33 06LLME PpaMKU MOHATMA KHEOTPaHUYEHHOM cBO6OAbI».

OpHakKo, Aaske B PYCCKMX nepeBogax pewieHnin Cyaa, Hapsay co «cBob6oAol yCMOTPEHUA»
BCTPEYaeTCcA TaKKe MOoHATME «TPaHMLbl YCMOTPeHUA» 8, KaK yxe 6blN10 YKa3aHo Bbllle, BAPUAHT
«cBoboma ycmoTpeHua» Haubosiee pPaBHOCUAEH CMbICY [OOKTPUHbI, paccMaTpuBaemom
B /NlOrMYecKkom KoHTeKcTe Cypa. Kpome TOro, AaHHaA cUTyaums CO343eT HeKenaTesibHble
pa3Hornacma B NOHATUAX, YTO C TOYKU 3PEHUSA UCMONb30BAHUA NPABOBbIX METOAOB, HU B KOEM
C/ly4ae He MOXKET MMETb NONOXKMTENbHbIX NOcNeACcTBUi. o BbilleyKa3aHHbIM MPUYMHAM, B
PYCCKOM topucnpyaeHuumM Haubonee 4acto MCNONb3yeTcA MOHATUE «cBObOAa YCMOTPEHMUS
rocygapcraay.

CooTBeTCTBYET NN [aHHbI noaxon cyaebHol npaktuke? CyMTaem, YTo HET, MOCKOJIbKY Mo
MHeHuio Cyaa, cBobogaycmoTpeHusorpaHuyeHacsobogoiycMmoTpeHnsarocyaapcreal®. Tak,
ANA TOro, YTOObI BbISCHUTb, YTO MO 3TUM NoApasymeBaeT cyaebHan npakTuKa, ceoboay unu ee
rpaHuLbl, HEOBXOAMMO MOHATb, YTO MOHATUA «CBOBOAA»M «TPAHMLbI»HEOTHEM/IMMO CBA3aHbI
Apyr c apyrom. To ecTb, B TeX CUTyaumsx, rae cBoboaa npeaocTaBAseTCA CO CTOPOHbI rocyaapcTsa,
0653aTeNbHO CYLLLECTBYOT rpaHMLbl (Npeaenst). B cyLHOCTH, KOraa Mbl rOBOPUM O HECMOCOBHOCTH
rocyaapcrea cobnogatbcBoboay YCMOTPEHUA, Mbl MMeeM B BUAY HecobnogeHue rpaHul,
YCMOTPEHMUS, MOCKO/bKY, B KOHEYHOM MTOre, MMEHHO HapyLeHWE WU HEHapylueHUe rpaHuL
BeJeT K TEM WU MHME NPaBOBbIM NOC/NEACTBUAM.

B aTom cmbicie yke HeobxoaMmo nepenT K NpaBoBOMY CMbICIY CBOBOAbI YCMOTPEHMUS.

182 Cm,; Cornu G. Vocabulaire juridique, VIl éd., PUF. Paris, 2004,

183 Cwm,;Cobuild C. English language dictionary. HarperCollins Publishers Ltd, London, 1987. C. 60
184 Tamke

185 Cm, English-ArmenianContemporaryDictionary, Kh.Grigoryan, Z.Grigoryan, 2014
186Cw,;05xeros C.1. CroBaps pycckoro s3sIka, 22e usganue, Mocksa: Pycckuit s3s1x, 1990.
187 Tamke

188 Cm,: LopesGomesdaSilvav. Portugal, Application no. 37698/97

189 Cwm.: Jersild v. Denmark judgment of 23 September 1994, Series A no. 298; Janowski v. Poland [GC], no. 25716/94, ECHR 1999-1;
and Nilsen and Johnsen v. Norway [GC], no. 23118/93
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Heob6x04MMOCTb BOSHUKHOBEHMA AAHHOMO MHCTUTYTa Oblna CBA3aHa C Tem, YTO rocyAapcTBam
HY}KHO OblJI0 MPeaoCcTaBUTb BO3MOXHOCTb YK/JIOHEHMA OT rapaHTUn KOHBEHLUMOHHbIX Mpas, a
CNepoBaTesIbHO, B Cly4ae HEOBXOAMMOCTUN OTPAHNYEHMA UX OCYLLECTB/IEHUSA, U OT KOHBEHLMOHHbIX
ANPEKTUB. ITO AaeT BO3MOMKHOCTb HaLMOHAbHbIM CyZ1aM, Ha BHYTPEHHEM YPOBHe, obecneynBaTtb
3G PEKTUBHOCTb B OTHOLLEHWUM PaccaefoBaHMA e, NOCKONbKY rocyaapcTBa ipsofactoHaxoanTca B
Hanbonee BbIrOAHOM NONOKEHUU®, ANA NPaBUABHOTO M BbICTPOrO PeweHUa CBOUX BHYTPEHHUX
npobnem, 4Yem MeXOyHapoAHble OpraHW3auuKn, ciepoBaTeNlbHO TrOCY4ApPCTBA, MNPUHUMAA
peleHnn, AOMKHbI OblTb HageneHbl onpeAeseHHON CaMOCTOATENIbHOCTbIO, KOTOpas B TO Ke
BPEMA He [0/KHA BbIXOAUTb 3a npeaenbl KoHseHumu. C Apyroi CTOPOHbI, NpeaocTaBaeHume
onpegeneHHon cBoboabl yCMOTpPeHMA [aeT cucTeme, Co3gaHHoM EBponeiickom CoeTom,
0Ccobyto rTMBKOCTb, MOCKO/IbKY B HEKOTOPbIX LLENEeTUNbHbIX BONPOCAX, TOYKN 3pEHUS PA3INYHbIX
€BPONENCKMX CTPaH, KacaloTcA CKOpee MCTOPMKO-MOPA/bHbIX, OOLENPUHATLIX LEHHOCTEN
rocyapcrTaea, KoTopble He BCeraa CoOBMNaAatoT, B CIEACTBUE YEro UX peLleHne 3aBUCUT OT NO3ULLUN
MECTHbIX BNacTel.

Takum 06pa3om, ¢ NepBOro B3rNsSA4a CTAHOBUTCA SAICHO, YTO PACCMATPUBAEMbINA MHCTUTYT
3aMHTEepecoBaH MMEHHO B NPEeAOCTaB/leHUM «CBO6OAbI», @ HE B YCTaHOB/JIEHUM HOBbIX
orpaHuyeHnin. CTOPOHHUKM AAHHOIO MOAXOAa HAXOAAT, YTO LEeNblo CyLLeCTBOBAHMA AOKTPUHDI
ABNAETCA CO34aHMe AONONHUTEIbHOWM NPaBOBOM 6a3bl, KOTOPYHO OHA MPUNUCHIBAET rOCYAAPCTBAM,
a_He 3aKpen/JieHWto rpaHuu. Mo MHEeHW0 aBTOPOB, KoHUenuua «cBoboabl» asnsetca bonee
06bEMHOM, YeM «rpaHuua», MOTOMY 4YTO Ha CaMOM Je/ie BK/AKYAeT «rpaHuuUbl» B CBOM
COCTaB, TaK KaK OHW ABNAIOTCA YacTbl0 KOHKPETHOM MpaBOBOM OCHOBbI, KoTopyto CygHassan
«cBobogonycMoTpeHMA» L,

Tem He meHee, TONIbKO /IULb INHIBUCTUYECKME KOMMEHTApMUMU HE MOTYT B NMOJHOM obbeme
PACKPbITb UCTUHHbBIM CMbIC/1 3TOrO TePMMHA. YKa3aHHble MHEHUSA, B CBOEM OCHOBE, HE OTParKatoT
pAL, TaKMX BaXKHbIX 0OCTOATE/NIbCTB OTHOCUTENIbHO TOTO, KTO ABAAETCA CyObeKToM, KoMy AaHO
NPaBO Ha YCMOTPEHWE M KTO pellaeT NPaBOMEPHOCTb YCMOTPEHUS. ToNbKO NpU HannymMm BCex
3TMX BOMPOCOB, MO HaLLleMy MHEHMIO, NOSBUTCA BOSMOXHOCTb A,aTb KOHKPETHYIO GOPMYNPOBKY.
B yacTHoCTH, KOHBEHUMSA, B pAae CBOUX CTaTel yCTaHaB/NIMBAET, YTOBO BPEeMA UCMOJIHEHWUA CBOUX
NO3UTMBHbIX 06A3aTENLCTB roCyAapCcTBa MOTYT UCMONHATL UX MO CBOEMY YCMOTPEHUIO Uan, bonee
TOro, [AeTcA BO3MOMHOCTb OrpaHMYEeHUs OCYyLLEeCcTBNeHUs npasB 4venoBeka. CnenoBaTencHo,
YCMOTPEeHMe — 3TO BO3MOMKHOCTb, [aHHas roCyAapcTBy, WMCMNO/Mb30BaTb BMELLATE/NIbCTBO B
OCYLLECTB/IEHNE TeX AW WMHbIX NpaB YesnoBeKa. To ecTb, rocysapcTBy AaHO MPaBo, MO CBOEMY
YCMOTPEHUI0, B I0BOM KOHKPETHOM C/ly4yae, BMELUMBATLCA B OCYLLECTBNIEHME NPaB YesoBeKa.
OpHako ansa Toro, 4tobbl rocyaapctBo He Moo 6bl MPOM3BO/NIBHO AEMCTBOBaTb B BOMpoce
npeaocTaBAeHHOro emy ycmoTpeHus, Cyg B CBOMX KOMMEHTAPUAX, MO KaxKA0My KOHKpeTHOMy
CNyyalo paccmaTpuBaeT, AEeUCTBUTE/IbHO JIMTOCYAApPCTBOMCNO/Nb30BANO CBOE YCMOTPEHWe B
HeobxoaMMbIx Npeaenax.

Bo Bpems obcyxaeHna KomneTeHTHOCTU EBponeickoro cypa, pasHble aBTopbl ponb Cyaa
PaccMaTpMBAOT He B KayecTBe OrpaHUMYMTeNs PamMoK YCMOTPEHMs, a B KayecTBe CyObeKTa,
KOHTPO/IMPYIOLLETO KPUTEPUW YCMOTPEHUS, UCMNONb3yeMble TrocyAapCTBOM. TO €CTb, PaMKMu
YCMOTpeHUs onpeaenseT rocynapctso, Cya NAvWb OCYLWECTBAAET KOHTPO/Ib 33 HMUMKU. OfHaKo
3TOT NOAXOA HEe BbIAEPKUT HUKAKON KPWUTUKK, MOCKOJIbKY B KOHUE KoHuoB, Cya peluaet
BOMNPOC NPAaBOMEPHOCTU M HEOBXOAMMOCTU MPUMEHEHUA TOCYyAapPCTBOM CBOEro YCMOTPEHWUS,
O4HOBPEMEHHO, AaBadA NpeLeaeHTHOe 3HaYeHWe, NO CyLLEeCTBY Onpeaenss pamMKM YCMOTPEHMUA B
6yayLiem, BO BpeMA pacciefoBaHMA Cly4aeB ¢ NoA06HbIMM 06CTOATENIbCTBAMM.

190 Cwm,;Petrovic v. Austria, judgment of 27 March 1998, Reports of Judgments and Decisions 1998-11, and Van Raalte v. the
Netherlands, judgment of 21 February 1997, Reports 1997-1,

191 Cwm,; Innkuua H.H. IIpaBosbie nosuumu EBpomneiickoro Cypa 1o mpaBaM 4elioBeKa OTHOCUTENBHO CBOOO/bI YCMOTPEHMS
TOCYHApCTB IPM OCYIeCTBICHNY BMeIIaTe/IbCTBA B IIPaBa M OCHOBHBIE CBOOOABL: JNC. ... KaHJ. Iopuf. Hayk : 12.00.10 / H. H.
JIunikuHa. - Caparos, 2008.
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MMeHHO B 3TOM MOXHO MPUWATU K BbIBOAY, YTO MNOCKO/AbKY B pe3ynbtate Cya pelaet
HeobXxoAMMOCTb UM MNPABOMEPHOCTb  YCMOTPEHMA,  MUCMOAb30BAEMOrO  rOCygapCTBOM,
cneposatenbHo Cya, MO CyLWecCTBY, pelaeT Te npeaenbl, KOTopble NPUMEHUMbI CO CTOPOHDI
rocyAapcTea, B NPOTUBHOM Cay4vae CAeACTBME MO Aeny NPUMBEAET K NPU3HAHMIO HapyLeHWUM
npaB Yes0BeKa CO CTOPOHbI FOCYAapCTBa. To ecTb, B pe3y/ibTaTe IMHIBUCTUYECKOIO M NPABOBOrO
aHanM3a, MOXKeM NPUNATU K BbIBOAY, YTO APMAHCKUIN nepeBos 0bCyKAaeMoro Hamu TepMUHA
[ONXKeH bbITb He «CBOHOAA YCMOTPEHUAY, @ «NPeae/bl YCMOTPEHMAY, MOCKO/IbKY COI/TAaCHO HaWNM
HabntoaeHnAM, yCMOTPEHWE — 3TO NPaBO, AaHHOE rocyAapcTBy, Npeaesibl KOTOPOro B pesy/ibTaTte
ycTaHasameaeT Cya. CneaoBatenbHo, B AaHHOM paboTe B ganbHelwem byaeT Mcnosib3noBaTbCa
NOHATUE «Npeaesibl YCMOTPEHUAY.

Taknm obpa3om, onpeaensa NMHrBO-N10MMYECKUIA NOAX0A, HEOHBXOAMMO cAenaTb NPeaMETOM
obcyKaeHUs rpmuamnyeckoe onpeaeneHme JaHHOro NOHATUA.

C TOYKM 3pEeHMUs COAEpsKaHWA WMHCTUTYTa «NpPeaenoB YCMOTPEHMUA», MHEHMA YYeHbIX
pa3sgenstotca. «HekoTopble MOHUMALOT Npeaenbl YCMOTPEHUS, KaK cyaebHbIA Npourpbiw U Kak
ero HecnocobHocTb NnpmeHeHMA KoHBeHUMN»'*2, CTaHOBUTBLCA ACHbIM, YTO TaKas TOYKa 3peHUs
OCHOBbIBAETCA HAa TOM GaKTe, YTO MPUMEMEHUE AOKTPUHbI «NpeaesioB YCMOTPEHUA» CNOCOBHO
onpaBAaTb NOBEAEHMA rOCYAapPCTBa, KOTOPOE, HA NePBbIV B3INAL, HE COOTBETCTBYET KOHBEHLMN.

OfHaKo, CyWECTBYOT MHEHUSA, COMMIAacHO KOTOPbIM «Mpeaesbl YCMOTPEHUA» He ABAAKTCA
«KapTONaHW» ANA Tex rocyfapcTs, KOTOPble HAMEPEBAKOTCA BO3AEPKATLCA OT KOHBEHLMOHHbIX
HOpPM. XOTA M OHO WUrpaeT peLlatoLLyto PO/b BNPOLLECCe OCYLLECTBAEHUSA ero MOTUBOB U LLeu
Haz3opa. CTOPOHHMK yKa3aHHOro noaxozaa, /iunkmHa H.H. npegnoxunna onpeaeneHune, COrnacHo
KoTopomy «CBO6OAQ YCMOTpPEHMA TrOCyAapCTBa, 3TO 3aKpensieHHoe KoHBeHuMel npaso
rocygapctea, OCHOBAaHHOE Ha HOpMax KOHBeHLMW, orpaHMYeHHOEe HeOBXOA4MMOCTbIO 3aLmTbI
NPUHLMNA NPOMNOPLMOHANbHOCTU, €AMHOM Le/blo KOTOporo AsnfeTca 3pdeKkTMBHaA 3awumTa
npaB n cBobog YenoBeKa, B YCNOBUAX OCYLLECTB/IEHWA BMeLIATENbCTBA, NPEAYCMOTPEHHOrO
HaLMOHa/IbHbIM 3aKOHOAATENLCTBOM, NMPWU HAZIMUYUM LOCTATOYHbIX M PAa3yMHbIX OCHOBaHUA» %,

YKa3aHHbIM Noaxos 06CcyKaaemMoi LOKTPUHOM PacLEHMBAETCSA, KaK METOA0/1I0MMYECKAnA OCHOBA
KOHTPO/IA HaZ WCKAOYMTENbHbIMM MOJIHOMOYMAMM TOCY[APCTBA, «ANA TOro, YToObl peluTb,
0CTafNoCh 1N rOCYAapCTBO B Npeaenax» CBoelh «cBoboabl yCMOTPeHUA», rae ocoboe BHUMaHUeE
cnepyeTyaenuUTb Ha Te MOTUBbI, BblABUIraeMble BNACTAMM, KOTOPble Bblan NpeasoXKeHbl B KayecTse
onpasAaHWt U cTeNeHn HeobXOAMMOro NONMpPaHMA NPaB, 3alMLLEeHHbIX KoHBEeHUuen» ¥,

B topuaeuveckoit nuTepatype BCTPEYAIOTCA TaKKE YUCTO METOAO0/I0TMYECKME MOAXOAbI,
COrNIAaCHO KOTOPbIM «CyTb NPeAesioB HaUMOHANbHOIO YCMOTPEHMS B TOM, YTO KOrA4a BO3MOXKHbI U
CYLLECTBYIOT Pa3/INiHble MHEHMA, TO MEXAYHAPOAHbIN CyAbA AO/MKEH BMELIATLCA, TOIbKO NNLLb
€C/IN HalUMOHA/IbHOE PeLleHNEe HE MOXKET BbiTb 060CHOBAHHO onpaBaaHo»'®. [1eMCTBUTENbHO,
MOXHO chopMynnpoBaTb 0b6WMn meToa, NpUHUMN paboTbl Cyaa,NPUHLUN BMELLATENbCTBA UK
HeBMeLLaTeNbCTBA CyAa.

YunTtbiBaA TOT aKT, YTO YMNOMAHYTble B npeablgyliem ab3aue «MHEeHUA» ABAAKTCA
COBOKYMHOCTbIO KYNbTYPHbIX M MOPanbHbIX LEHHOCTEN FOCYAapCTBa, TO B TeYeHMe BPEeMEHMU
M B pe3ynbTaTe eCcTeCcTBEHHbIX MPOLECCOB COLMANbHOIO Pa3BUTUA OHUM HeusbexHO MoryT
noasepratbcA M3mMeHeHusM. COOTBETCTBEHHO, MNOABEPrHYTbCA MW3MEHEHUAM W npeaenbl
YCMOTPEHUA TOCyAapcTBa, BbICTYNas B KayecTBe «..MHCTPYMEHTA, PeLlalolero 3BOLMIO

192 Cm.: Yourow H.C. The margin of appreciation Doctrine in the Dynamics of European Human Rights// Connecticut Journal of
International Law, -vol. 3/ - 1987

193 Cm.: De Salvia M. Controle européen et principe de subsidiarité : faut-il encore (et toujours) émarger a la marge d'appréciation?.
- CbopHuK:

194 Cm,; Mahoney P., Matscher E, Petzold H., Wildhaber L., Protection des droits de '’homme : la perspective européenne, Mélanges
a la mémoire de RolvRyssdal, - Carl HeymmansVerlag, - Munchen, 2000

195 Cm,; George Letsas, A theory of interpretation of the European Convention on Human Rights, Oxford 2007,
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npeaenoB KOHTPO/IA BlacTel, 4OBEPEHHOIO MeXAyHapoaHbIM opraHam KoHBeHLMN»%,

B nnTepatype BbiAenseTcA TaKxKe Apyroi noaxoa: «4em Ha camom Aene ABAATCA npeaenbl
YCMOTPEHMA? BbICTYNaloT I OHW B POJIM KAKOTO-TO PasgennTena mMexay HauuMoHaNAbHbIMU U
€BPONENCKMMM YPOBHSAMMN KOMMETEHUMMU? CNyKaT M OHU PEryInNpPYHOLLEN Le/IM TOW KOHLeNnuum
«HEeobXxoaMMOCTNY», TO €CTb TOMY, YTO OTHOCUTCA K MPUMEHEHWIO MPUHLMNA MPONOPLMOHANIbHOCTY
npeanpuHATbIX Mmep?... MOXHO cuMTaTb, YTO «onpeaeeHne YCMOTPEHMA» NpeacTaBaneT cobol
OCHOBHOM MPUHLUMN MHTEPNPETaLUmM, NO KpaHe Mepe 3TO KacaeTca COAEeprKaHMA Tex cTaTen
KoHBeHUMKM, KOTOpble NogpasymeBaloT BO3MOMHOCTb OrpaHWMYeHMA TOrO WMAW WMHOro NpaBa,
Hanpumep cTatei 8 n 10»%7,

daKTMYeCKM, C TOYKM 3pPEeHUs MEeToA0/IOTMM, MOXKHO AaTb c/eayloliee onpeaeneHue:
cBoboga YCMOTPEHMA ABAAETCA OAHMM M3 OMpeaensAlowmx MPUHUMNOB, AeNCTBYLWMX
NPW OCYLLECTBEHUN MeXAYHapOAHO-NPaBOBOro 06sA3aTenbCTBa B pamMkax KoHBeHUuW, B
COOTBETCTBMM C NOTHOMOYMAMM A0rOBapPMBatOLLMXCA rocyaapcTai®,

Pag HEKOTOpbIX APYrMX UCCef0BaHUM NO MHOMY TPAKTYET CYLLHOCTb CBOOOAbI YCMOTPEHMA:
«..cpepa AMCKPEUMOHHbIX MOJHOMOYMNA, MNPEeAOCTaBAEHHbIX AEMOKpaTUYeckoMy obuiecTsy,
KOTOpOe HeobXo0AMMO A5 NPUHATUA PELLEHUIA, U KOTOPOE, KaK CNeacTBUE, UMEET OrpaHuYeHme
chepbl KoHTpona Cyaa, XoTa M He MucKatovaeT ero»'®.To ecTb, ¢ PYHKLUMOHANBHON TOYKM
3peHUa, rpaHULAMM YCMOTPEHUA ABNAIOTCA NPEAOCTaB/EHHbIE FOCYAapCTBYNONHOMOYUA, YTO
[aeT BO3MOXHOCTb 3aKOHOAATE/IbHbIM, UCMONHUTENIbHBIM U CyAebHbIM OpraHam rocygapcrsa
TOJ/IKOBaTb M Ha NPAKTUKE MMMNEMEHTUPOBATb AEMCTBYIOLLEE 3aKOHOAATENbCTBO Y,

To ecTb, ecnn MeTo40NOTMYECKUI MOAXOA NpeacTaBnAeT M3 cebAa rpaHuLbl YCMOTPEHUS,
KaK MeToZ onpeaeneHuns noIHOMOYMI, TO NPaAKTUYECKUI npeanonaraer MMeHHO NOIHOMOYUA
- «CBObOOAA YCMOTPEHUI HALMOHaNbHbIX BACTEN, NPU3HAHHbIX CO CTOPOHbI Cyaa, BKAOYAET B
cebs ANCKPELMOHHbIE MOIHOMOYUNSA BNACTEN, ABNAIOTCA I OHU BblPaXKEHHbIMU UK HET, KoTopble
HEenpPemMeHHO 3aBUCAT OT CYLLHOCTU rapaHTUPOBAHHbIX NpaB, 06CTOATENLCTB AeNa, a TaKXe oT
3aLUMLLLEHHbIX MHTEPECOB U OT PeLeHNs, MPUHATOrO BHYTPEHHEN cyaebHON MHCTaHUMen»?OL,

CTOPOHHMKM NPAKTUYECKOro NoAX0Aa CXOAATCA BO MHEHUAX O TOM, Y4TO «CcBO60OAA yCMOTPEHUA»
He AB/AETCA CTabUAbHOM BENMUYMHOM, el NPUCYLLE CBONCTBO M3MeHYnBocTU: «OXxBaT npeaesos
YCMOTPEHUSA MEHAETCA B 3aBUCMMOCTU OT KOHKPETHbIX 06CTOATENLCTB, NPeaMeTa crnopa M ero
noaTekcTa. B aTom cmbicne, KoaddUUMEHTOM NPONOPLNOHANBHOCTU MOMKET CNYKUTb Hanuymne
WKW OTCYTCTBME onpenenieHHON obLwen 4OMMHaHTbI B NPaBOBbIX cMcTeMax [loroBapmnBatoLLmMXCs
CTOpOoH»?%2,

OOHaKo B paMKax MpPaKTUYEeCKOro MoAXO4a MOXKHO BblAenuTb obuwme 4epTbl U3
METOL0/10MMYECKOMN TOYKM 3peHUs: B 060MX CyYasnx pedb B KOHEYHOM CHETE UAET O MOTHOMOYMSAX
[OroBapMBalOLNXCA TOCYAAPCTB M O pasrpaHuunTenbHon oyHKUuMKM [OKTpuHbI, «cBOb60Aa
YCMOTPEHMUS, cornacHo KOHBEHLMK - 3TO BHELUHWE FPpaHuLbl chepbl paspelaeMoin 3aLnTbi»?%,

Takum obpasom, 0606Lan nmetowmecs B aAMTepaType Noaxonbl, MOXHO NPUATU K BbiBOAY,
YTO «rPaHULbl YCMOTPEHUA», B KOHTEKCTe npaBa EBponeickoro CoBeTa, MOXKET NpeacTaBaATb
n3 cebs pamKM NOAHOMOYMN, NPEAOCTABNEHHbIX FOCYAAPCTBY, KOTOPbIMM OHO BageeT
ANA  UCMOJIHEHUS CBOMX MEXAYHApOAHbIX NpaBoBbiXx 06a3aTenbcTB KoHBeHUMU. [laHHOe
onpeaeneHve COOTBETCTBYET C/ieAyloWemMy onpeaeneHuto: «TepMUH TPaHUL, YCMOTPEHUS
OTHOCUTCA K ONpeAeneHHbIM BO3MOXHOCTAM, KOTOpbiMM o6/1aaeT rocyaapcrsBo, peanusyn

196 Cwm,; Macdonald R, The European System for the Protection of Human Rights, 1993

197 Cwm,;Yourow H, Yhe Margin of Appreciation Doctrine in the Dynamics of European Human Rights Jurisprudence, 1996,
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199 Cm,;Van Kuck v. Germany, 2003, 37 EHRR 973

200 Tamxke,

201 Cm,;Janovski v. Poland, 2000, 29 EHRR, 705
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HOPMbI MEXAYHAPOAHbIX 4OTOBOPOB M OLLeHMBAA GaKTUYECKOe COCTOAHWE NpaB YenoBeka»®,

CornacHo 6onee onpeaeneHHOMYy MOAXOAY, CBA3AHHOMY C O6CYXA3aeMbiM BOMPOCOM:
«rPaHULbl YCMOTPEHUA» - 3TO TPaHb [03BOJIEHHOCTM, KOTOPYk CcTpacbyprckme opraHbl
NPeAoCTaBASAOT HALMOHANbHbIM 3aKOHOAATE/IbHbIM, UCMNONHUTENbHBIM U CyAebHbIM OpraHam,
KOTOpasA PacrnpoCTPaHsAeTcs 40 NpPeaesoB OTKAOHEHUS OT HOPM KOHBEHLMMW, 3anpeLLeHHbIX COo
CTOPOHbI rOCYAapCTBa, MAN A0 FPAHUL, HECOBMECTUMOCTU C NPUHATLIMM, COrNacHO KoHBEHLMM,
06s3aTeIbCTBAMM CO CTOPOHbI rocyaapctBa»’®, TakMm 06pa3om, rpaHuLbl YCMOTPEHUS
MOYHO OMMCaTb, KaK COBOKYMHOCTb MOJHOMOYMIA rOCYyAapCTBa M, KaK MeXaHWM3M WUCMNOIHEHUA
06A3aTenbCTB.

OZHaKo, Ha CaMOM fene faHHOoe onpeaeseHne ABNAETCA HEMOIHbIM C TOM TOYKM 3peHUs, YTo
rPaHULLbl YCMOTPEHMS, MO CBOEN CYTH, BbIAENAOTCA CO CTOPOHbI Apyroro cybbekta—EBponelickoro
cyfa, CnefoBaTeNlbHO, HE MOMKET ObiTb OXapaKTePM30BAHO /IMLLb, KAaK MOJHOMOYME, AAHHOE
rocy4apcray WM Kak MexaHU3m UCNosHeHUs 06A3aTenbCTs.

Ha camom pene, rpaHuUbl YCMOTPEHUA ABMAKOTCA MEXKAYHAPOAHbIM  MPUHLMNOM,
fencTeyowmm B pamkax EBponeickoro CoseTa, K Nnpumepy, HapaBHe C NPUHLMNOM PaBEHCTBA.
Kak otmetun IHTUH J1.M.?% «Cya, He 3aMeHsieT M He BbICTynaeT B PO/JIM HAPOAHOro Cyabuy,
a OCYLLeCTBAAET HAA30p /iMWb NPU HEobXoAMMOCTM, 3TUM U NPenoCTaBass rocygapcTBam
onpeaeneHHyto cBoboay yCMOTPEHUA — MPUHMMATb NEePBOHAYa/IbHbIE PELLEHMSA Ha MecTax.

YunTbIBaA MMEIOLWMECS B HAYYHOM INTEPATYPE MHEHWNA OTHOCUTE/IbHO NPeaesioB YCMOTPEHMS,
a TaK¥XKe BbISBNAA Pe3ynbTaTbl CTPYKTYPHO-PYHKUMOHANBHOIO aHaiM3a AAHHOMO MHCTUTYTA,
npeaen yCMOTPEHWA,C Hallel TO3KM 3PEeHMA, MOXKHO OXapaKTepu3oBaTb, KAaK COBOKYMHOCTb
NMOJIHOMOYMI FOCYAaPCTBA, HaNpaB/eHHbIX Ha obecrneyeHMe paBHOBECUA MHTEPECOB YAaCTHOrO
Mua 1 obLLecTBa, rpaHMLbl KOTOPOro PeLlatoTca Co CTOPOHbI EBponeinckoro cyaa no npasam
yesioBeKa.

©»JvNIJ3J

6536M3dn 50530560L NRBmgdgdal g3Em3yma bobodstmmemmb 36 g39096&ma bo-
dommol  badommmgdMogn sbomobol Loxgydggmdg, hodmyomadgdamos yzgmody
DRO™ Dma oo ©sdsbsbosmgdgmo 369390968 980L 3603369mmdabs dos MBIgbal me-
30b3madol 3Mnb(3030L Mgomabsznnbomzal (aobbm@(309mgdabomaal) 3mbigb3nals
dmbsbog Labgm3bogmgdal AbE0Esb.

RESUME

The article, based on a legal analysis of the case law of the European Court of Human Rights,
discusses the early application of the principle of margin of appreciation, which determines the
basis for its application in the context of domestic law.

PE3IOME

B cmamee Ha ocHoge Mpaso8o20 AHAAU3A fpeuedeHmHo20 npaea Esponelickozo Cyda no
npasam Yenoseka, obcyxwdaemca paHHUE MPUMEHEeHUs MPUHYUNa rnpeoesnos YyCMompeHus, Ymo
ornpedessem 0CHOBbI €20 NPUMEHEHUS 8 KOHMeKCcme 8Hympu20cyo0apcmeeHHO020 rpasa.
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1. 6O6ROH3TTM3O LHIMIORVIM, ORINGOLEMIGNIRX,
LOBORILOLIRM RS LOLLEOL
LOFIGOAITOL 3O6MBE3RIBTMB3O3()

03 30m0 3530bmbns
3Mmmegbmmon

dggmo JoGomygma badsMomal dgamgddo babosb3nmmds mab gobbodmgcvme dm-
653390bg domamgdoom ob eH™Mab bobmbadgdnm osfnb go3mygbgdemo. HmamE (3 badsmom-
mgd60gz0 &gM3nbo, b3bsDINMMIS JoFmmm bm@mIs@ o od@&qdda 1923 Bral b om-
039mmb bLE-b bed8mdsmasgm Ladstomal 3m©gdbosb 0mgdl bomsggbz”.

Mmamez bgbo ,b560sbINmmds” Lodmdomasgm bodsMmamdn godmbs@ogh 0d sdML,
3 H™MIgmodg PMmnogMomdsl, doamdstgmdsl, dmgmgbsl sanmo 3gmbrs ndwgbow
000 bbb bab, Hm3 babaMdmngn @Mmab gobgms gobbsdmgmmmoa baboo gogmagbsl ob-
©96L 30Mms MRmgdqdbs s 3omEadymgdqddg.2®

Loboedammnmmd gfMm-gfom baddgdg go63sMGs, MMB ,bobEobIMmmdals 0bLE GG L
L3g(30803YMMds 03530 dam3atgmdl, Mm3 Eswagboma gownb asbzmol d93ga dm-
0bmzbob g@mgds mdogd@ Mo sMbgdmdl, mmd3e ngn 3obmbmmsogmgdgmas.?*?

39635600b Ladmgomagm 3mEgdLob 3mM3g6EeMgdol Mdbsbdow babmsbINmmdols do-
Bob0, 3039l ymagmobs, dmgemolb ©o(3300%"%. Bmgzamyg o(3mos oMo doMGm I8)-
30(3900bmsb s 353d0M gm0 LoMomggdol oam3dsdmyg sMMbgdema dmmbmgbals
DB gdg00bogsb, sMsdgm @azymos sbggg dabo bmds, HmMA3 Fmmbmgbal Mgmgdgdo o6
046965 a53mygbgdemo dob Bobssmdmga. bobsb3mmmdal gowal gobzmab d93ga dm-
309l 0o Mbd soMEgdrglb Mgamgbol Yymagds, b bbgs Mabzgdol wodbmgggs. ab
3 babobINmMds 56 560l bogsMm 0b@gmgbgddo awagbama, AsEL ndom, H™3 ngo,
396mbog® domado dgbgmolb dgmgagdaboegsb gobbbgseggdom, o6 bagnMmgdl Lobodsmom-
mmb 06030080300 35035mabB06gdsL?". 3530d6HM3, 5006036y Fnbsba Logoozgemml
bodmgomadm 3megdLbdacs 3gox0mm Rebl. Yudm dg@a(s, ngo aodmaba@gds bLadsGmmoal
yzgmos aMada, Gabo 330M39mos, bdogd@goo gobbbzszwgds dsma 3Gm39byysmyMo -
&30600300 Laggmdggmdy, FogMed 5335655, MmMT JoDobn babosDPmmdal bagHom 5430
LadoMonmal yzgmes obzodmababogab.

53 dg9b933, YIndsmmE b36sbInmmdab Lagsbl, ngn 333mabs@gds Imambmzgbs-
0> gmgd5dn. M3 I35x80ME 03390935 39M3d>bnab bLydmdomsdm 3megdbom, Gm3dg-
mog b56sb3gmmdab Laasbb g56336Es3L, Mmames ,bb3s 30Mabasb ImJdgwgdab
d3bEAEYmqdab 56 IMJ3993aboasb ms3ab 5353930l Ngemgdsb®. 212

3603369mmgzs60s 30306 330mm MInsmmE ba6sDINmMal dggagdo 969y bobwsb-
Inemds 0b393L o) ofs Immbmgbals Mg3mgdal govyddgdsol, sGedgo sbnggdl dmgsmgl

dbmeme dyo® umgdsl, Moo mgdgel gommgdanmagdol dgbAmadady. 3g9Mdme, dm-
bm3z6s 35306 nmgmgds bobesd3ma©, Mmabss babsbINmmdal gowal ©qbol dg-

207 mm3adg, babosbImmmds Lodsmomoabs ©s 3mmadnin®o sbAHM3b6930L abGmMnal o 3393980, Bogbo 3otggma,
2010, 0o, 83.372

208 sbgmgonsbn, bodmdomsdm 3mogdLob 3m3gb@emgda, bogbn dotggma, Iqbemn 128. 43.317

209 @domabol bogdomadm Lobsdsmmmmb badmdomadm bLogdgms gmmgaonl babadsmmmmb 2015 Bemals 19 3oobob
Ne2/17071-14 gosobygg@nmagds.

210 1990 Bemab 39635600l badmdsmadm 3mwgdbo,

211 056 3MmM33mmgFn, 39635600b badmdomadm g3mmgdbo, babBsgemm 3mBgb@otn, md, 2014, 4395.

212 g9M35600b Ladmgomsgm 3mogdLo, 3nbma 194, 3oMggma baBocmo.
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Rgfgdal, 396y39@nbs s Lbgs dgdogggMmbgdgmn gomqd3mgdgdal oybgszam, babmobde-
mmdob dgbodadobn gows gobyymons. babsbINmMmMdal ool gobgms mogem dmmbmgbsls
56 5994393L (56 By39@8)b), ob MoFMommme dmgomgl odm g3l dgbodmgdemmdsl Mmoo mggsel
Imabmzbob dgbemmgdsby.2!

sbg3g, babobINmmMbol dmmbm3zbol Mgmgdol obszdsymagomgdmo asbbm(s0g-
mgdmo dgbEmmgds o6 dgadmgds 99356 0gbgl dmmbmgboemn 35d0bss 30, Mmegbacs
dgbeyemgds b 30gmEgds bobsb3mmmdal ggodd ol o6 (3mmbab d53mbzggeda. sbsemm-
309960 6gbo dmg3ggdL Mmam(3 bgmdg e nmgdol dgbodsdobsm smnamgdals, obg dmgos-
mob 8096 boMma gboemo mbENb39mymaezals 308s6 0.2

Lbgosbbgs LadsMmmgdMmagn YAhnngMamdgdabogal bsbsbdymmdal a56Lb-
3539890 35009305 ©369Lgdnma: Lobgmdg3Mmgdm Immbmgboms babsbInmmmdals
3000 3950a96L Lod Bgmobowl, 3gMomeymam dgbabmnmadgmoa gommademgdgdosb
Bom3mdmdbamaon bsbsbIMmmdal gowss Lado bymo, amod@om asdmbzgmma bosbab
215 o5 3-
39090 b6 BINMob g3ogdabs s domn godmmgmoal Bgbob dg(33ms BbaMgms dg-
056b85800.2"% 535Lmsb, LonbGgMabms ab gamgdmgds, Gm3 Mbgbsgbo LobedsMoemml
3563568 9d0m, Lagmn@gdob MBmadol ©(335L006 39330650000 FMMbm3bgddy o

3639 0MES BabsBINmMmMdl 30@0.217
390dmbodomomgdmng OmngOmmdsms me30b9d9MH05d00s6 godmdmnbatyg, 3o-

3bsd@omEgdal Immbmgbols @mgdol bobsbINmmdal 3os(3 Lada bgmos.

bmboo dgadmgds Lobgmdg3Gmgdm dmmbmgboms babsbINmmdal b3gznsmyMo go-
©900(3 ©30a06m79L. b3bEsD3YMmIal b3g(znomnEo 350gd0L 5MLgdmds godmEoasbagh
1290-g 3bmoo gomgamolbobgdmm bobosddmmmdol dmgswn 3509d0L as3mygbgdab
@5 3mobm3bs L3g(305ME 3905305 gobLobmM(309mgdgmn.?!

Lagobagom LabsdsGammm bLoddg - 3L-1536-1111(3-05)-5*"? 5mbadbo3L, oy bsb-
©5b39mmdalb B36IMIMdab IMIgbEab sagbs Mmdagd@ Mo dgndmgdgmas, yu-
Mo0mgdd Mbos d0gd39b bLydagd@ne 3mdgb@L, 535Lmsb ngmmabbdgds, Hm3 bobosb-
Inemdol Bam3mdmdob mdogd@ e s bmdogd@ Mo 3m3gb@gdo msebdbzgons. sgg-
39, 360d369mmgobas 030l goblodmzMs o) Loowsb 0Bygds bobsbINmmdbols gowals
03, bobsbdnmmdal g3o00b smzms 0bygds 03 IM3gb@nwsb, Mmzs 3063ds dgn@ym
56 b 998 ym Bmgdob oMmazgzol dgbobgd. s3gbow 5badbyymoal gobbsdmaMabsls
360d369mm35605 Mmam (3 mdogd@mco, sbgzg bndogd&cn asfgdmgdgdal dgggebyds.

Lodmdomodm 3mmgdbolb bmaso bobomom g bormn bsbsBIMMmmdal 350gd0l
a5dmmgmab Bgbo LoagMoms 396dm Lodsfmmmabaomazol s Imddgmgdl Mmam(y badm-
Jomogmb, sbggg dOIM3als, b gmEM3mMszom s bbgs bodsmmgdmogn HMmogHomdgdo-
b BoIMImdom 3mmbmzbgdbg.?? babosddmmmdol 3000L gobgms L3MAL Yamgdol
0dmmgdoo 3obbm@309mgdal dgbodmgdmmdsl 358 gfMnsmnMa s 5Ms 3Mm(3gbmemntn
035mbobdELom. babobInmmdal 3oolb asbgmob dobgoszsw dmmbmabs asbboenmen
Mb6s 04b9L @ ) 308M0M 33939, M3 o6 3MLYEMEL bobsbImmdal gowal dghgMgdals
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00035 35m3§ >3 3563568, Am3 bsbsbINmmdab 3500l ©960b ELIBYabs®, oy
356mb3dn 30M 3306 3635 3dab Momdsdg Im]ds, nohbgzs ab Mg, AmEgbs (s 3n6Ads
a3%0a3m 36 9bs 3593m IMM3gYma NBmgdab Jgbsbgd. oy 3063s ms30bo EIY©g-
36mdab 56 gymamammdab g3dm 396 330am Yggmgdab sMmm3z930L Igbobgd, bobwsd-
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RESUME

The paper discusses the issues of limitation in civil, administrative tax and criminal law
legislation, and parallels with regulations existing sphere. There has been analyzed the main
news, which was carried out in the last period. Opinions are expressed about use or non-use
elderly issues, which requires appropriate processing and further changes in legislation.
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HaJIeKaIe 00padoTKH U JATPHEHIINX U3MEHEHHUI B 3aKOHOIATEIIHCTRE.
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1. COOPERATIVE PRINCIPLES AS STANDARDS IN THE GLOBAL
CO-OPERATIVE MOVEMENT

Marta Stepnowska
PhD - Associate Professor

For the first time, a number of economic and organizational principles based on self-help and
mutual benefit systems are linked to the founding of a co-operative in Rochdale, England (1844)>%®,
These principles were as follows: membership is available to all, democratic system (1 member - 1
vote), distribution of surplus in proportion to turnover with co-operative, limited interest rates of
shares, religious and political neutrality, selling only in cash, besides business activity conducting
also educational activities. The first of these four rules were obligatory and the other three were
optional®”’.

The Rochdale Principles were the basis of the co-operative movement and were reflected in the
Statute of the International Co-operative Association adopted in 1937 by the International Co-ope-
rative Congress in Paris.”® From that moment there is no longer in use the concept of the Fifth
Principle (Rochdale Principles), but it is said about the co-operative principles that set standards in
the global co-operative movement.

Fundamental importance for the further development of co-operative organizations are as fo-
llow: open membership — Open Door Policy, democratic control, one member, one vote, distribu-
tion of profit proportionally to turnover with co-operatives, limited interest on capital, religious
and political neutrality, sales for cash, educational activities.

The mentioned principles of co-operative law were modified by the International Co-operative
Congress. The current catalog of rules of co-operative law was adopted at the XXI Congress of
MOS in Manchester in 1995. These principles are: the principle of voluntary and open membership,
co-operatives are voluntary organizations, open to all who are capable of using their services and
are prepared to bear a membership-related responsibility, without any discrimination on grounds
of sex, social, racial, political or religious. Principle of democratic member control. Co-operatives
are democratic organizations controlled by their members who are actively involved in defining
their policies and making decisions. Men and women representing the elected representatives are
accountable to the members. In primary level cooperatives, members have equal voting rights (one
man - one vote), and cooperatives of other levels are also organized in a democratic manner. The

258 P. Zakrzewski, Zasady Migdzynarodowego Zwigzku Spoldzielczego, Kwartalnik Prawa Prywatnego 2005, b. 1, p. 277 i n., por.
R. Bierzanek, Prawo spotdzielcze, Warsaw 1989, p. 7 - 8, J. Gorski, L. Marszatek, Spoldzielczos¢. Zarys rozwoju historycznego,
Warsaw 1968, p. 22- 24. H. Cioch, Zasady Roczdelskie i ich realizacja w praktyce, Teka Kom. Praw. — OL PAN, 2009 26-35, whose
first cooperative was the Agricultural Society of Salvation in Misfortune, founded in 1816 by Stanistaw Staszic in Hrubieszow.

259 See. H. Cioch, Zasady Roczdelskie i ich realizacja w praktyce, Teka Kom. Praw. — OL PAN, 2009, p. 26-35
260 See. http: / www.ica.coop/ica/ica/ica- intro.html.
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principle of economic participation of members. Members participate equitably in the capital
formation of their cooperative and democratically control it. At least part of this capital is usually
the common property of the cooperative. If members receive any compensation from the capital
contributed as a condition of membership, it is usually limited. Members allocate surpluses for one
or all of the following purposes: for the development of their cooperative, it is possible to create
a reserve fund from which at least part of it should be indivisible. The benefits to members are
proportional to their transactions with the cooperative. To support other areas of activity approved
by the members. The principle of autonomy and independence. Co-operatives are autonomous
organizations of mutual assistance controlled by their members. If they conclude agreements with
other organizations, including governments, or derive their capital from external sources, they do
so only under conditions that ensure democratic control by their members and preserve their coo-
perative autonomy. The principle of education and training. Cooperatives provide the opportu-
nity to educate and train their members, elected representatives, managers and employees so that
they can contribute effectively to the development of their cooperatives. They inform the general
public - especially young people and people shaping public opinion - about the nature of coope-
ratives and the benefits associated with it. The principle of cooperation between cooperatives.
Co-operatives serve their members most effectively and strengthen their cooperative movement
through cooperation within local, national, regional and international structures. The principle of
concern for the local community. Cooperatives work for the proper development of local com-
munities in which they operate, by pursuing a policy approved by their members. These principles
serve as co-operatives as guidelines, from which they put their values into practice.?!

Applicable under Art. 1 § 1 of the Act of 16 September 1982 Cooperative Law?*>. The legal
definition of a cooperative which is a voluntary association of an unlimited number of persons
with variable membership and variable share capital and in the interests of its members conducts
joint economic activity is a reflection of the substance of the cooperative in reference to the basic
of the Rochdale Principles.?®® According to this provision, the cooperative According to art. § 2
of the Act, the cooperative may conduct social, educational and cultural activities for its members
and their environment. Nonetheless, it should be emphasized that the definition of cooperatives
in Poland, as it stands, differs fundamentally from the notion of a cooperative adopted by the
International Co-operative Congress in Manchester in 1995, where it was recognized that “the
Cooperative is an autonomous association of people who have voluntarily joined up to meet aspi-
rations and economic needs, cultural, and social by establishing a jointly democratically managed
enterprise.**”

No matter which of the above definitions we adopt, as a binding cooperative is always treated
as a corporate legal entity pursuing both economic and non-economic objectives. Cooperatives are
created by members for the purpose of conducting joint business. Inheritance plays an important
role in co-operatives, but without the association of the members of the cooperative it could not
arise and later exist?®. In addition, property relations between the cooperative and its members are
subordinated to non-material relations, which manifests itself in the fact that the rights and obliga-
tions of the members of the cooperative derive from the membership of the cooperative, and the
termination of the membership entails the expiry of those rights and obligations**.

261 See. Deklaracji spotdzielczej tozsamosci wiaczonej do statutu MZS. Szerzej P. Zakrzewski, Zasady Migdzynarodowego
Zwiqzku Spotdzielczego, Kwartalnik Prawa Prywatnego 2005, z. 1, p. 277 i n.

262 Dz. U of 1982, No. 30, item. 210.

263 H. Cioch, Zasady Roczdelskie i ich realizacja w praktyce, Teka Kom. Praw. — OL PAN, 2009 p.26-35, H. Cioch, Zarys prawa
spoldzielczego, Warsaw 2007, p. 15.

264 H. Cioch, Prawo spotdzielcze w $wietle prezydenckiego projektu ustawy, Zakamycze 2005, p. 15 i n. Por. A. Migczynski,
Prawo spotdzielcze. Zarys wyktadu czesci ogolnej, Krakow 1980, p. 34.

265 W. Chrzanowski, Zarys prawa korporacji. Czgs¢ ogolna, Warsaw 1997.
266 M. Stepnowska, Likwidacja spotdzielni, Sopot 2009, p.20.
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Similarly, the principle is that the members of the cooperative decide when it is due and when
to end its legal existence. Another characteristic of the cooperative, and at the same time common
to the other corporations, is the identification and realization of the common goal of the members
and the voluntary membership®®’.

Unlike commercial law companies, foundations, associations, each co-operative is essentially
a legal entity?*®. The cooperative has legal and legal capacity. The latter attribute has a certain limit
after the opening of liquidation, as the cooperative is no longer entitled to continue its business and
enter into new contracts (Article 119 § 2 of the Code). On the other hand, the essential characteris-
tics distinguishing cooperatives from commercial law companies are: the strictly personal nature
of membership in a co-operative, which is an inalienable and non-inherent right, the principle
of democracy expressed in the formula “one member of one vote” irrespective of the number of
shares held, the principle of division of surplus or principle of relative ownership of cooperative
assets in case of liquidation®®.

In the literature, it was pointed out that the differences in the system of cooperatives and other
corporations resulting from differences in the system of cooperatives and other corporations cause
that the provisions of the Civil Code and not the provisions of the Commercial Companies Code
or the Association Law should be applied in cases not regulated in the cooperative law?”’. Recogni-
zing, as a matter of principle, the legitimacy of such a view, it is necessary to raise some objections
to it. Proper application of the provisions of the Civil Code should apply where civil law provides
for a similar or convergent regulation that does not exist under the law of cooperative law. Howe-
ver, where civil law has not regulated certain facts, such as those relating to the liquidation of a
given cooperative organizational unit, or the civil and criminal liability of corporations (including
liquidators), which are properly regulated in capital companies, it seems that there are no obstacles
to the solution of particular issues and problems developed in doctrine and jurisprudence®’'.

Co-operative, as any legal entity acts through its own bodies. According to Art. 35 § 1 of the
Act of the cooperative bodies are: the general assembly (meeting of representatives), the supervi-
sory board and the board, and exceptionally also the assembly of members. These bodies are obli-
gatory bodies of the cooperative. In addition to these, the co-operative may also have other organs
as defined in the statute. The above features of the cooperative allow for the categorical conclusion
that the cooperative is a special kind of corporate legal person.

The implementation of cooperative principles should be considered in practice as a voluntary,
self-governing, open, variable and personal organization of co-operatives.

The basic principle of voluntary membership of a cooperative is that this principle is most often
understood as providing each individual with the freedom to take steps in accessing, attending and
participating in cooperatives®’>. It presupposes the inadmissibility of any form of coercion when
setting up a co-operative or joining or appearing. The principle of voluntariness can not, however,
refer only to the attitude of membership, but must also be taken into account by the nature of the
association itself.

The principle of voluntariness refers both to the stage of creating a cooperative but also to the
essence of a cooperative corporation in the event of its liquidation. In this context, it is clear from
the voluntary nature of the association, which assumes that the establishment and liquidation of
corporations is done by the will of its members®”. I therefore believe that the principle of volun-

267 A. Wolter, Prawo cywilne. Zarys czesci ogolnej, Warsaw 1986, p. 191 — 192.

268 A. Klein, Ewolucja instytucji osobowosci prawnej, (w:) Tendencje rozwoju prawa cywilnego, Warszawa 1983, p. 71 — 72.
269 K. Pietrzykowski, Spotdzielnia, a spotka handlowa. Cz. I, PUG 1991, Nr 7, p. 65 i n.

270 S. Grzybowski, System prawa cywilnego, op. cit., p. 396, H. Cioch Zarys prawa spétdzielczego, op. cit., p. 20.

271 M. Stepnowska, Likwidacja spotdzielni, Sopot 2009, p. 21.

272 R. Bierzanek, Prawo spéldzielcze, op. cit., p. 17.

273 W. Chrzanowski, Zarys prawa korporacji, op. cit., p. 26. Por. K. Kruczalak, Prawo handlowe. Zarys wykladu, Warsaw 2004,
p. 304.
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tarism should be broadly understood as excluding any means of coercion relating to the establish-
ment or accession of, or abolition of, a cooperative*’*. From the very beginning, the principle of
voluntariness in the discussed approach in cooperative law was not understood in absolute terms.
Polish co-operative laws allowed the possibility of first solving and later setting up a cooperative
against the will of its members, forced liquidation. Decisions on forced liquidation under the 1920
Act were taken by the court of registration®”>. Subsequently, the competence to put the cooperative
into liquidation was already permanently entrusted to the competent superior cooperative organi-
zation, which is currently the revision union and the National Cooperative Council?”®. Despite the
existence of the possibility of putting the cooperative into liquidation against the will of its mem-
bers, by the decision of the appropriate co-operative organization, the principle of voluntariness
was, as a matter of fact, accomplished by allowing the cooperative concerned to challenge the
resolution of the audit union by bringing proceedings to the court for its annulment. So by the will
of corporate members, an attempt to put a cooperative into a state of liquidation can be annihilated,
which is an expression of such a principle of voluntariness?”’.

Another principle formulated in doctrine is the so-called “open door” principle, which percei-
ves co-operatives as an association with an unlimited number of members. The consequence of
this principle of cooperative law is the characteristic of cooperatives as associations of variable
personal and capital composition. The principle of “open door” means that a cooperative should
not create artificial barriers to persons intending to join it if they meet the requirements of the law
or statute?’®. The doctrine points out that the admission of new members may be conditional upon
the possession by a qualifying applicant of a qualification or limited economic reasons such as the
lack of housing in housing co-operatives or workplace co-operatives®”. It is worth discussing the
admissibility of admission of new members to the cooperative after the opening of its liquidation.
Co-operative law does not prohibit the admission of new members to a cooperative in liquidation.
However, in my opinion the admission of new members should not take place, although there
is no explicit statutory ban on this subject. For such reasoning, even the very purpose for which
a co-operative exists is at stake, and which focuses exclusively on the completion of its current
activity and the liquidation of its assets. After moving the cooperative into liquidation, it does not
have the purpose of doing business in the interests of its members*. The cooperative at this stage
“rolls” its activity, aiming to complete its activity. Without running a new business, it can not meet
the needs of its members. The doctrine also recognizes that the ban on starting a new activity by
a cooperative after the commencement of decommissioning also applies to organizational acti-
vities?'. Admission of new members to the cooperative would therefore be a breach of the latter
prohibition. The activity of a cooperative consisting in refusing to accept members of the statutory
body at this stage of its functioning can not be regarded as a gross and persistent breach of the
law or statutory provisions justifying the establishment of a cooperative into liquidation, since it
is already in liquidation®®. As a result, the role of a newly-formed member of a co-operative of a
person in the scope of his or her rights and property obligations would be limited only to the co-
verage of cooperative losses, and any membership benefit would be obtained only by the division
of cooperative assets remaining after the liquidation. all will come. However, it is possible to have

274 M. Stepnowska, Likwidacja spotdzielni, Sopot 2009, p. 24.
275 Ibidem.

276 W stosunku do spoldzielczych kas oszczednosciowo — kredytowych Szerzej A. Herbet, Sz. Pawlowski, P. Zakrzewski,
Spoétdzielcze kasy oszczednosciowo-kredytowe. Komentarz, Warszawa 2014, p. 421 i n.

277 M. Stepnowska, Likwidacja spotdzielni, Sopot 2009, p. 24.

278 M. Stepnowska, Likwidacja spétdzielni, Sopot 2009, p. 25.

279 K. Pietrzykowski, Powstanie i ustanie stosunku cztonkostwa w spoldzielni, Warsaw 1990, p. 48 — 49.
280 M. Stepnowska, Likwidacja spétdzielni, Sopot 2009, p. 25.

281 L. Stecki, Prawo spéldzielcze, Warsaw 1987, p. 176.

282 K. Pietrzykowski, Powstanie i ustanie, op. cit., p. 104.
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quite a few reservations about the person’s entitlement to participate in the remaining liquidation
of the cooperative’s property, because such person, neither his work nor the financial assets con-
tributed to it. However, the situation is different where the applicant is legally entitled to admit
members of the cooperative. Such occurrences occur at the liquidation of housing cooperatives,
where obtaining a membership in a cooperative may involve the simultaneous possibility of trans-
forming the cooperative law into a separate ownership right. Therefore, only for such a group of
persons, the law should allow the possibility of establishing a membership relationship during the
liquidation period*®.

The principle of self-government of a cooperative refers to its structure as well as its orga-
nization and the nature of its internal relations®®. The rule is that statutory defenders decide on
cooperative issues without the involvement of external factors, whether state or even cooperative.
It is evident both in the phase of establishing, operating and liquidating the cooperative®’. The
statutory expression of this principle is art. 38 § 1, which I foresee for the general assembly the
competence to make decisions in the most important cases for cooperatives. The highest authority
of the cooperative, on the basis of its independent and sovereign resolution, may lead to the merger
of the cooperative, its division and even liquidation. The members of the cooperative, based on
this principle within the limits defined by the law, have the power to decide about the fate and the
legal existence of the cooperative®*®. The principle of democracy is the derivation of this principle,
which is expressed in the granting of equal rights and obligations to members, irrespective of the
number of contributions and contributions, which is embodied in the formula “one member - one
vote.” An exception to the principle of self-government is the duty of co- economic activity or the
possibility of putting it into a state of forced liquidation®’.

Co-operatives are also characterized by the principle of indivisibility of the cooperative’s as-
sets, which originally meant the prohibition of its distribution between members during the coo-
perative’s life and even its liquidation. This rule is now narrower, meaning that a member of the
cooperative has no right to this part of the cooperative’s assets in the event of its liquidation, unless
a resolution of the general meeting stipulates otherwise?**.

Co-operative law are intended to benefit from yet other rules of cooperative legal organization.
There are often more general rules that apply not only to co-operatives, such as some cooperative
laws, aiming to make the professional principle of ensuring responsible employment in coopera-
tives by people with certain professional qualifications, to increase the cultural level of its mem-
bers*®.

The meaning of the cooperative rules exists when the cooperative movement is not subject to
far-reaching restrictions and the legal acts in question do not depart from the rules of the Interna-
tional Cooperative Association
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SUMMARY

The Rochdale Principles were the basis of the co-operative movement and were reflected
in the statute of the International Cooperative Association adopted in 1937 by the International
Co-operative Congress in Paris. Mentioned principles of co-operative law were modified by the
International Co-operative Congress. These principles are: the principles of voluntary and open
membership, the principle of democratic membership control, the principle of economic partici-
pation of members, the principle of autonomy and independence, the principle of education and
training, the principle of co-operation between co-operatives, the principle of concern for the local
community. These principles serve as co-operatives and guidelines, from which it put their values
into practice. The implementation of the co-operative rules has been analyzed in the practice of
co-operative functioning as a voluntary, self-governing, open-minded organization with a variable
composition of personal and variable assets.

PE®EPAT

[Tpunnunsr Pouzeiina 65IIM OCHOBOM KOOIIEPATUBHOTO ABIDKEHUSA U OTPAXKEHBI B CTATyTe
MexayHapomZHOM KOOIepaTUBHOM accoumuanuu, npuHAaToid B 1937 romy MexayHapomHsIM
KoHrpeccoM B Ilaprxe. YIOMAHyTHIe IPUHIUIE KOOIIEPATHBHOTO IIPaBa OBLIN H3MEHEHBI
MesxryHapOAHBIM KOHTPECCOM KOOIIEPaTHBOB. DTUMU IIPUHIUIIAMU SBJISIOTCA: ITPUHITUATIEI
ZIOGPOBOJIBHOTO U OTKPBITOTO YWIEHCTBA, IIPUHITUIL JeMOKPATUYeCKOTO YWIEHCKOTO KOHTPOJI,
IPUHINI 3KOHOMMYECKOTO YYacTHUA WIEHOB, IPUHIIUII aBTOHOMHUU U HE3aBHCHMOCTH,
IPUHIUI 00pa3oBaHUA U O0yYeHU, IPUHIUII COTPYLHUYECTBA MEXy COIpefCceNaTe/IIMH,
OIIepaTUBHUKOB, IPUHIUIE OECIIOKOHCTBA IJII MeCTHOTO COoOoOIecTBa. OTH TIPUHIIUIIBI
CJIyKaT B KayecTBe KOOIIePAaTHBOB U PYKOBOAAIIMX IPUHIIUIIOB, U3 KOTOPHIX OH BOILIOIIAET
CBOM IIeHHOCTH Ha IIpaKTuKe. Peasnsarus mpaBuj cOTpyZHUYECTBA ObLIA IIPOaHATIU3UPOBAHA
B IIPAaKTHKe KOOIIEPAaTUBHOTO QyHKIIMOHNPOBAHUA KaK JOOPOBOJIBHOI, CAMOYIIpaBiAoLIeics,
OTKPBITO} OpraHMU3aIliK C IIepeMeHHBIM COCTaBOM JIMYHBIX U IIepeMeHHBIX aKTHBOB.
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2.306003339 3M6GAO3I6BNL 3AOTN0)
303MB33ITN 6330L 6030

353739 939609
de@mﬁoG@n

356039065 M000M Y0 30830560b ymazgmemonmMo (36mzMmgdalb Mobdwaggzo 3Mm3gbos.
ymggmo Rzgbmogsbn @gdl goMoggdsl, dmogbs yoynmmdl bs339dL ob dobmgal Lago-
M b03mgol, dgDo3zmdl GFMmbLIMMEGnm, sLEMmgdL bbgoabbgs Ladwdomb, awal
0 go@&Mdn, 306mdn, m3gMada, Ay dbab Lokydemb oy gbgzs Jggmdmddgogdsl s Lbgs.

sbg ngm 3omdmamdab abB Mmool dobdom by, cgdnEo Bymdomgdnsb dmymemgdmmao
YmM39mEEog© (36m3Mgdsdo ssdnsbgdo MedMog goMogqgdsl ©gdwbyb.

&9M3nbo goMnggds mbgow dmadngds dggm Jomoyyem badomommal dgamagdbs oy bbgs
ab@mMoym Bysmagddn, odze gb LoGygzs IMmsgoma 3603369mmmdom ob3omgdbmes dobs
13933060090mEs Lobbrol LsdsMmommgdfngo, s3nbobEMo3oYm LadsmmgdMogo ©s
Lodmdomadm LadaMmnmgdmMago 360d369mmdal 3mddggdsba, dogsmomaw xiv Loy 3460l
1360d3b9mm369L0 dgamo ,bgm3Bogal oMl asfnggds® of gomoggds gummobbdmdl
bgm3dBogalb oMol BgLL o oMganmnMgdl sdnbob@Mmsanm bodstmmagdmng Lo jo-
obgdl.

dggm LoMogye Mmdogm Lbadsmmamda (Igbma 46, 80, 98-9) dgcdbym LadsMmamdon
(3bema 15, 199, 231-9) bLodsmaemda ds@mbadgamals 3ob@obanbs (3mbema 255-9) s Lbgs
Lodommeol dgamgddo bodyss goMoggds bobdomMos aosbygzg@omgdal, dgmsbbdgdal,
0bgcMdol, Jmbgdol dgdgbals s bbgs 860d369mmd0m.?® XVIII Loy 9bol Jotormem bo-
domomol dgamgddo gofMng gds 339 03539 360d369mmdboo 0bdomgds M3 @mgl goshbos.

»356039800 ggme30@0 gD oLy godmoynFgds: K9 53 &gM3abl gofmmm 3603d364-
mmdd 34mbos, dg3c0amd 30 dogmbg a3006, NBM™M Ladmomagm Ladstmmgdmng babosmlb

290 o meodg doformo  LadsGomal dgamgdo .1 mdomobo 19636. as3mdz. 3g(3bngHgdems  s30g300b
353m3(393mmds.
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0dgbL, 09 obsbL goMoaqds amobbdmdws bgdol godmazmagbsl, Gm3gmdas nym Hm-
amt g bogomegdymm, abyg 838mbmdnyma bgdab gmagdgb@gdo, dmmmb dsb yydm gb
1396503690 3603369cmmds dgndnbs, 09y Mm@l Imbos gb 3o @0, 535 sbsdwaznemg-
doo dbgemns 3obmbal go(3985“*!

3OmRgbmeo mom Fab@Mos gomoggdol (36980L Bomdmdmdal g980bagbals ¢bo-
3960b0&g&0b 3EMEBgLmMOL 3gmMg SMbmee 350D b ) 303d0MgdL ,a5M0aqdal (36900L
Bom3mdmdal 3ol doemnlb 03653 gMm3g Ladmomasdm badsGmaea, 1807 bymlb godm-
(399 bsdMM3nl 3oMggm 6ogbdn, Gm3gmbes ,dmaown Imdmgmgdgda® gbmogds dsb
Lodmgomadm LobBgdnb obsbosmgdolol dmablgbos ,dmddgwgdsbo ngo M 3oMogMe-
RO 0ymMRd ,6930L go8mzgmgbs” s asbbs FmmMgdom gomnggdsba.

LodoMomggmmb bLadmdomadm 3mmgdbol dobgogom (3ybma 50-9) ,a060390s 5Mab,
(39m3bMngo, mM3bMogn sb IMszomdbogo bgdol asdmgmabs, MHmAgmos dodsMogymaos
bodommmgdMngn NMmogHnmdal Bodmdmdal dg(33emab ob dgbyz9@0L3gb.“ nnMowamem
3936096 965d0 go60g930L FndomMo mMagzefo doamads, mMagzemn cgmmns >Mbgdmdb.
96000b Mebsbo aoMoaqdal (36585d0 dmsgemns 6gdal s@bLdmds. 838 mgmEasl 6980l
0 gmM0sb® Mbmgdgb, bermmm dgmmg cgmEmonl mebsbdow dmszmgbn 6gdalb gsdmgmg-
boos 035b ,6980b godmazmgbol” mgmmMosw dmablbgbngdgb, mMagg ;mgmEos msebbdwgds bg-
30b 0mbgdmMbal bogommadmmmdada. goMoggds o6 sMbgdmdl bgdab gomgdy.

306390 0gmE0d ,6950L MmgmmMes® Lo 3dsMabow 300Abg3L bgdalb sELdMESL, MHmM3dg-
m0a(3 3035000 LdgMYMNdMo Maz30lb dndoMo ©s 13bndzbgmme doohbgal dab gomgo
80dmgmgbol, 6gdnlb 353mgmabols mgmmas goMnggdol sALgdmMdabomgal dbmmme bgdols
3bgdMbab bo3doMmnbo o6 mgmoal sMsdgw o4y 30mgdma d00fbg3l 83 6dals godmgmg-
bobs,

bogommggmmb bodmdsmodm 3mmgdbo ,6930L 388mgmgbol” mgmmool ghmammos
530gbss(3 bogommgdmme M3molb sGedbmmmm 600l 5MLgdMdsL 5Mo3gm dgbods-
dob godmgmgbob. bgdol godmgmagbs gomngqgdal sMLgdmdal doMomso 3omdss, dogMsd
39bmbo LagomEgdmmmm d00hbgslb 6gds Jadsmmmen 0gbsl LadsMommgdfngo dgmganls
oam3dob 3qb.

50b0dbmm 3mba300L 0bosMmgdl gbBMbgmol Lodmdomadm 3megdLbo (Bbema 67-4 )
dmmomgqgonl badmjomsdm 3meogdbo (Igbemo 195-9) 1300060l Lodmdomadm 3mwgdbo
(3bea 202-9) bmdbgmal bLodmgomosdm 3mmgdbo (3yben 289-9) s Lbgs J39ybol Ladm-
Joagm gmegdbgdo.

6930L ao3mzmgbs, Mmdgmo dodsmmmmons bLadoMmmmadMngn HMm0gHHmMdab 396 dgo-
dmgds bbgowabbzs gm@dom 0gbsl godmbs@mma. dmddgogdom, 1dmddgomdom, Egco-
mmdom, bo@yzngMow, gbB o nmsnom, Edamoom s bbgs.

bgdol aotgabmmon asdmbs@gs LoadsMmmagdMmngo 3Mm3qbolb bogydzgmo, Gmd gob-
b bogomegdnmms dabo ,LodofMmmmgdfngn 3oManbosbmds.” ,q.0. ®30bgds, HmIgmacs
6930l 353m3bsB39mb LodommmgdMngom dgdmdogh“® bHmmosw dgbadmgdgmoas, Hm3
a5dmgmagboemo bgds o dabogsba 6gds 56 g3mbzgmeogl gEM3sbgmb, o6 0y3zgLb gMmos-
byl ngb@yMa. ,69053, ™A bgdols godmgmgbal babosma doomb dobo goMgabymoc
a0dmdbs@ 39 9g@o0 Mbos nymb bgdgmmdama, bodsMomgdMagsw gotMaabo (bsdwgo-

291 36me3. dgbm Dmadg s s3@MM™S 3mmagd@ oo LbogeMmmzggmmb Lodmdomsgm 3mwgdbol 3mBg6@emMgda“ Bogba
30M39mo a3. 166. mdoemabo 19996. 458m3(398mmmds LadsGomamo.

292 . 468 9M0os dgbagama Lodommggmmb badmdomadm 3mogdbob dBmasw bsBaemdn a3. 307-308 mdoemabin 19976.
30dm3(3. badoMomsmo

293 gb@mbgmob Ladmgomadm 3mogdbo 22,03,2002. https://www juristaitab.ee/sites/www juristaitab.ee/files/elfinder/ru-
seadused ImmEsz3gmob badmgsmogm 3mogdbo 22,06,2002, http://lex.justice.md/ru/325085/

360060b LodmJomodm 3megdLo. 16,01,2003, http://meget.kiev.ua/kodeks/grazdanskiy-kodeks/
bmdbgmab Lodmgomosdm 3mogdLo http://www.parliament.am/legislation.php?sel=show&ID=1556&lang=rus

294 m. dobGMns dgbagamo badmdomadm badsmmalb Dmgsw bsBoemdn g3.331. mdaemobo 19976. 303m3(3. badsGmsma
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m0) 30bbo Mbms nbobszwglb badsGmmgdMog dgwgal s Bamdmawagbrogl o3 dgmgaals
dombBg30L m3moemm bogmdzgmb“®?

69dol godmgmgbnl 65dz0mmds ©8dMFogdNmos bgdal oG gMosmue s BmM-
o 3oMmdoms 3Mbdg. Jo@gMnsmm 30MmMbgddo ImnsdMgds, 3060l dgobasmosbm-
35 (3 3mo(303L 0G0l sbo 3L, Bob Kb ML, dgMasboomdsl 63 gmgmmdals
35dm. mMIsMo 30Mmdss ol gy Hmeol BoMIMImIL bgds bodsmmmgdmag dgwagal,
Mmool dogygs ob Jgmeg dbomgl s doomgdb o sGs dbsmg dob.

b9d0b 353mgmgbols bodmzammdabomgal bogommgdymmms bgdob godmgmgbs msegalyy-
Bomo oymb 40693 bgdmJdggdnbogsb dabsgsbo bgds Mbos dggbedsdgdbmemgl dob ao-
9356 3593mbo@ gL, o abobo o6 gdmbgggs gMmdsbgmb s bgds asdmbodmoas gofy
3od@mM9d0L bgdmgdggdom. Labgbdgs bgdab Bs3moa. 6gdal Bs 3ol dobgbo dgodmgds
0ymb go69dg 3060 ob m3z00 69d0b g0dm3bsG39mo oo,

6930b 6o 3ol 353 (3390s obgmn gotnggdsba, Hmamazes ImRzgbgdnmn s mgsmon-
doJ(396M0 g5M0agdsba. dg(30m300 EOEYIYYMO gdoMnaqdsba, ImEGymgdoo, 3 oMo wo-
oMo 3560395560 s Lb3s, Mmam® (3 dgmdom sbgzg 3mEYygdom oEdnm ao-
03950b5b 69300 653 dbaMal sGESLEMEN bofMBmagbs go6s30mMdgdL, ol sGslbEmmn
Bom3mmagbs ©43L d94360emo obogdn gomnggdal sMLmsb 86 Jnbssmbmab dodstrog-
d5d0. dobo dabogobo 6gds o godmba@mo 6gds o6 oMb Mobbggomsdn, bbgomds nds-
dos, ®m3 dg(30mdob dg3mbizgzeda 3gmg dbofyg 3mb@Ma3gb@ 0 3900mbobmnbogmns 3ol
dgbgds oMo 543b dg(30m3nb 40dma36393 J0dgbmdb. 6gdal bogmmsab ol 56 (3MAL o6
domoglh 0bgm@mBa(300L s (3639 BoMdmmagbs of sMal dobo dMsmom gsb3n®mmdgdamo,
boenm 3m@yg00lb @Mmb goMoaqgdal dg(3m300 @ogds 3obdnMmdgdmmas dgmg dbo-
0L 3MbBMa3gb@ 0L asbbMIb v 3gmambaboobngfn, sbsdsymgdfoga dmJdgwgdoom
ol d9abgommom domagl LEmE Imbo(393d9dL, 3(3oM0 bomdmmagbnb dg4dbnm (3nemmMdL
LobyMggmo dgganl o@amdsl asfMoaqgdol @oEgdsl. ImEBymgds 35306ss MbLgdomo
(30 93356053, MmM3 IMBymgdol 3oMgdg aoMng9ds 56 Es0dMES.

bogomzgmmb Ladmgomagdm 3mmgdbob dgbedsdabaw (Igbemn 81) ,,004) o0 gotogg-
30b ogdal doBbom ImaBymgl, ngo NBmgdsdmboros dmocmbmgmb o3 gomnggdol do-
®0mmds. 9b bgds 35306, Mm (35 53 3oMss, MM3 IMB ymgdolb oM gdq aoMoaqds o6 0@ -
3m0s.“?® 3m By gd0m o@gdam g56c03930LsL Mmomdal 139@ gL dgdmbggzeda bLabgbgs
©gmag@o, bobbmol badsMomal 30b6mbdgdmmdom abgswn Jdgmgds mommoaommds.

LodoMomggmmb Lobbmol badommemalb 3mogdbol dobgogoom (3yben 180-g) 3 Jdgog-
30b ggbaz0es ,osmmommds, gbg ngo JoBmnmboBabssmdogam dabs 3nmegdal 30bbom
bbgobo bogmob oyPmgds o6 Jmbgdcogo MRmgdol domgds ImEymgdom.“*” Labbemol
LodoFmeol 306mb3gdmmdam ImEymgdal dobsbo 83 3o asdmzggmamas s gb sMab
sbgomgds, JmbgdMmngo Lomggdmol domgds, bemem bodmdomsdm bsdsMommal dobgogom
ImBYymgdol 30bsbo of o0l bogsmmadmmm ngmb Jmbgdmogo bamggdmolb domgds gb
dgodmagds aymb sbggg dmbgdfngo Dosbols 8oyqbgdes.*

396356000 bLodmdomadm 3megdLob dabgogom § 123-7 ,, o) 3ofn 65dal ao3mgmgbsdy
d0gmoglb 3m@yngdoom o6 JoMmombabobssmdwgam dndotoom. dob dgmdmos gb 6gdals
358m3mgbs gobomb bazomm“®?

356936500939 dgmdemns magobo bgdob godmgmgbodg Mool m7gds, Mmmgbsay gb
M 3965b3b6gmn domadymo 0d6s megabaggemo 6gdal gomgdg oo Lo 3mmemn dg(3m3ab,
565390 a5M0a3q60b dgmg Ibofal gomdsmommagdgmo bodzngmob dgogase. bdoMow bo-

295 0gdzg a3- 322

296 Logommggmmb badmdsmadm 3mmgdbo dqbea 81. 20, 10, 20176. 3gmdstgmdoo https://matsne.gov.ge

297 bagomggmmb Lobbeal badsGomal 3megdLo. 3qbma 180 20,10,20176mol pgm3smgmdom. https:/matsne.gov.ge
298 Logommggmmb badmgdsmadm 3mmgdbol 3mbma 82-420,10,20176mals 3ogmdsmgmdao https://matsne.gov.ge

299 056 30mM33megHo 39c35600b badmdsmadm 3mmgdbo Lobbogmm 3m3gb@omo § 123 mdamabo 2014
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939 a3993L Lobbmolb LodsMmmgdMng 350d(30MISLMSL Mommocmmdal o6 godmdamgals
dgdmbggzodo obg, ™3 o 30mgdgmo o6 sfnb badmdomsadm s bobbmal badsGmmgdmo-
30 393500a896cmmd 930 9§H»35690b BbB o J99Lods8dmwal.3?

dmByngos dgndmagds oymb o4& onMa, Mmwgbss bty goMogqgdal owgdol dobbom
d9abgdmmo, yomd, ssbBEmE 3mba(39398L Bofmoaqbl s 3sboyfn, Mmogbsy dbatmy
356DMab Jomagh Mgommdsl s gofMnggdol ogdalb dobombggem o6 5hgbl Mgseme dm-
65398900, Bmame 3 bLobbmal badsMmamdo sbggg badmgsmasgm Ladsmamdo. 3m@ Yy gds
dbaMmamgdym Ibam gl ©14dbal nenybasly, 33006 boMdmagbsol, Mo(g bom3madmdl 6gdals
6o 3l o dgbodadobam ngds dmEymgdolb baggmdzgmby dg4dbamo gofnggds.

Logomggmmb Ladmgomadm 3mgdbol dobgogoo gofogagds dgodmgds oML
Bg306n ob bgMommdomo gmMdom. (3bma 69-9) dgdnfn gocnggdol OHML 30M3s o6
560b godmMaibymo aobozbomb o6 s@bLgdmmo goMoggdol ogdol dgbobgd o o3
300 d99(390mb LofMa gdmoab 3o gdsb. babodsfmmemm 3Mod@nzs n(36mdL Bod@&qolb Mm(3s
dboMg B Yomom d@sbEGYYMgoL oM sMbgdmmn goMnggdol 5MLYEMASL.

LobodsMommm 36703006 (36mdaemns g6 300093 1676 bgemb dm3bosmn g30bmeo,
0bgmolbdo, dggm 3ombEGmbdn. mdbymmdomgdo (sbmgmmdms 30Mmgbgds azoMom ga-
39 Lo, EM3gembes yo3s ImAbdsmn dodsemn 3oL 30b3g xmbIs Mhngems LabsdsGom-
do, mongmbes dom dmMab som gomoggds (Dgdodo gm@dom) Gm3momsz 9adgM@L
1000 oemnbanb g3obaw 1bos dngynws dobmgal dodsmoa. LabsdsGmmm 3Gm(39Lbg dmyge-
Bods gmbal 3gamdomds sl mms smbadbmmon s 56 sMbgdymo goMoaqgdal owyg-
35 LoboBoMmmema gadg®Eob Lobnbssmdogamm oEgdnmawo b(3bm.*!

dmdomodqqgdds 2002 Bemolb domEdo bomRgmo sed@gb Labodsmmmmdo dmdomasdg 3.
4-b 3o s domomglb momgmb 1997 Bgmb MMM gHM3gcsbbdgdal Logydzgmbg
bo(33mo Babgbbgdo 056bobs IM3sbyybgd gowabi(zs Ladgy@mbgm dabals Bo 33900, Mol dg-
Lobgda(s goshbmom bgmbgMamoa, Gm3gmoa(s 80636 s Imombmggl babynmdal bgmdg-
3Omgdol @ogdymow (36mds, dm3sobyybgd 308 gammommos omym dbaogbo gogddob
36bgdmds Mol godm 3 LobadsMmmmmad LafMAgmo 56 s 33ogMBOES S 35MN3 9dS S© -
o 56 b3bm .32

dm (399 d938mbizg3090 bobodofmmmmb o6 aonM 339300 3oM0g9dalb HmM3gmo dbatyg
0&Y90ms. 356 38 30(390mmgdsms oM sMbgdmdol godm dnncmm aosbyzg@amgds, Mo-
©asob dbstgms bgdomo F3qbgdobn o Romgames by 3damal 3@ 30390 Mmydac.

Bmam@ 3 00b0dbs ImBymgds (30m3nmgdadn gobbdMob dgyzobos, Mowasb Lobgbgs
69d0l godmazmgbol bogmoa. Im@Gygegdobsl ymggmmgol a3543L 3ofob asbogzozbo 43g-
0o, 353653 yzgms Im@Gygods o6 dgodmgds hsomgommlb ,mMmE " dm@ymgdow. bo-
dmdomadm d6mbzol mzombadMobom ©ed390mmas Mg3msds, bawsg bogmbemol dmbo-
(399900 b3oMom gomsadsdgdamons, sbgs Mm(3s aod3yo@zggemn 549oLb mo30L Lodmbgmb o
(3000mmM3L 3300 Gobin goDoMEML. BmBogH Mg 3madal Mmdgmbsz bagmdzmam o6 Mgzl
d9abgdmo dmEmm@Go gobDdMabgs 56 3gmambaboobogf dmddgogdsm dm@ygdew 396
Rogozemnc®®

0dmmgds 6gdab bo3mob god3m ogdmm goMoggdoms dmmMab yggmodg mbgda, 33o(360
gmMMdos 0dyymgdol EM™L 30M3s a30b MgomuMo gomamgds. dob sMogomsma bmMgama
56 300hbns oML goMoggds, dogmed ndymeygds Lbgobo bgdmddgwgdal J393, o(s0l, HmA
Rowol magobo 6980l Lobnbssmdwgam dmddggdsl, 353Med gfMmogHo godmbagmaw

300 0g3g: a3-47.

301 James J. White, Robert S. Summers, Uniform Commercial Code, 1988, Third Edition
302 bogomoggmmb qdgbogbo Lobsdsmomm badmdomadm, badgbsmdgm s gogm@®gdol Logdgoms 3omadob
19,11,20076m0b Ne: 51-764-1090 go056y3980mgds http://prg.supremecourt.ge/Detail ViewCivil.aspx
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d0ohbos ay39L 398mmagoDgdmmb s dgebEmmmb bbgnbo dmmbmgbes.

bodmdomadm 306mbIgdmmdal dgbodsdnbaw (3bmo 86-9) goMnagdals domormdsl
0b393L obgmo 0dyymgds, HMIgmbsg megabo babosmoom dgedmos gogmgbs dmobobmlb
300Dg 05 9304LoMgdabmb, MmMA dob 30MHM36gdsL ob Jmbgdsl Mgsmuymo bogMmbg 9d4)-
J6905.“ admmagds aoM0aqgdals dosmammdal bLoggdggmn asbogds 35d0bs(s, Mmge Logm-
0bg 9dmJMgds gomnggdob dbatol gmmmal mgobob Bgz@L ob sbenm bomgbogl. admmg-
35 dgndmads godmabo@mb domamdadn 6 dndomado.

LodoMomnggemmb bLobbmal LadsMmnmal 3obmbdgdmmdoo ndymagds sMal s@sdnsbabes-
030l 439980b mag0bngmgdob ¢ 306mbm dgbmwas, gbg ngo dabo ggabogyEn b gbodo-
3060 0dymgds dgobEnemmb ob o6 dgobmmmb dmddgogds, Gm3moal gobbmMsogmgds
ob MMBmobgsb mogal 3530390 dob R3mgdsl bomdmewa gbl, sbs Loz Mmsm megdy ao-
bo(3omb mo30b0 bgdse-La@zamal bobobssmdmgam dmJdgogds.**

3060b gobo3NE ndymgdsdn ngemobbdgds dobo gommgyges. bgmgdal go 3393, (3999,
3060bsmz0b MogobyyBmadol sm3ggms s bbgs. Fndsmag Lobbmal badsGmmal 6gboo
obgomn §dgogdss. 396mbol dobgogom ymggmaszstmo dqdoms o6 oMnb obygowmon. ab-
X0 399400 mbos g0dmaba@gdmmalb Lozmzbmolb d3mb3mdals, xobdMmgmmdol sbnos-
6930b, 56 Jmbgdob asboanmgdalb d¢jocsda. o 3603369emmzgsebas, HmA dob 30bss gdo-
690006 30hboglb Mgomm@a dadn 53 Fqdsal gobbmzngmagdal.

dndomobasb aobbbgeggdoo Labbmob Lodsmmsemadn gLodozmGn ndnmagds (30900 by-
dmo Rsdmmgmom dndofol @obdmbaznnl 3s33omognz0mgdgm 60d690L s bomdmac-
396L g3bogoznMo 39de@al adnmgdob gomom b3gdE®L. Indoms dgndmgds agmb bgdab-
30960 dobssmbolb 56 dgadmgds 939 gdmegl s@sednsball Logmzbmgbs o gs6IGMg-
mmdsb, Jmbgdals 3sbsam@mgdsl, mogobygmagdols 1396mbm sm339ms 3@ 0dMgdaly
5 bbgs doemdmamgmdomn dmddgmgdol Aogbsb.

»39bodmgdgmoas 3 dods dodosMoyymo ogmb Gmami Mdsmmm 03 3oMobo-
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RESUME

The issue is relevant by its importance. Particularly relevant is the issue of legal assessment
of the transactions committed by the unlawful and violent actions of state institutions, employees,
without regard to the will of the parties.

Since the limitation period for reimbursement of damages and the recognition of invalidity of
disputed transactions is small, it is important to compensate for damage caused by criminal actions
in disputed transactions involving the use of tort, but not with the use of norms provided for dis-
puted transactions, with the use of norms provided for by tort obligations.

PE3IOME

Bomnpoc o cBoemy 3Ha4eHUIO ABISIETCS aKTyaIbHBIM. OCOOEHHO aKTyaJIbHBIM SIBJISIETCS BOIIPOC
IIPaBOBOM OLICHKU COBEPIIEHHBIX CAEIOK, JOCTUTHYTHIX HENIPAaBOMEPHBIMU U HACHIBCTBEHHBIMU
JIeMCTBUSIMH TOCYIapCTBEHHBIX YUPEKICHUHN, CITyXkKalX, 0e3 yueTa BOJIM CTOPOH.

Tak kak AaBHOCTh CPOKOB IO BO3MELICHMIO yliepOa M NPU3HAHUS HEAECHCTBUTEIBLHOCTH
CTIOPHBIX CENIOK HEBEIIMKA, BAYKHBIM SIBIISIETCS BO3MEIEHHE yIiepOa, HAHECEHHOTO MPECTYMHBIMU
JEUCTBUAMH IPU CHOPHBIX CAEIKaX C MPUMEHEHHEM JEJIHUKTA, HO HE C UCIOJIb30BaHUEM HODPM,
MPEAYCMOTPEHHBIX [UISL CIIOPHBIX CIEJIOK, & C MCIOJIb30BAHMEM HOPM, IMPELyCMOTPEHHBIX
JIETUKTHBIMH 00513aTeNIbCTBAMHU.
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RESUME

The paper deals with criminal aspects of domestic violence. Opinions about the intentional
murder and domestic violence committed on the grounds of domestic violence are expressed
in criminal law, based on the tendencies of an attempt to murder. In particular, in the Article
109, of the Criminal Code, as a separate case in relation to the intentional assassination of a
particular murder.

PE3IOME

B crarbe paccMarpuBalOTCA YrOJOBHBIE AaCIEKThI OBITOBOrO Hacwiaud. MHeHHT O
HaMepeHHOM yOuiicTBe M OBITOBOM HACHJINH, COBEpIIEHHOM HA OCHOBAHWH JOMAIIHETro
HaCWINA B TeHJEHIUI NOKyLIeHus Ha ybuiicTBo. B wactHOCTH, B crarbe 109, YromxosHOro
KO/leKca B KadeCTBe OT/eIbHOTO /leJIa B OTHOIIeHUH YMBIIIEHHOTO KOHKPETHOTO YOHICTBAIO
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RESUME

The article focuses on one of the most dangerous challenges in the modern stage - the pro-
blematic and topical issues of terrorism and the fight against it.

The hidden investigation is shown as the most effective means of combating against terro-
rism and other commonly dangerous crimes and in this background, balance between public
interests and human rights protection. Today, the majority of scientists has come to the conclu-
sion that giving preference to public interests is due to extreme necessity. However, this does
not mean that human rights are secondary. Because of these problems we made a decision to
offer our views to the reader.

PE3IOME

B crarbpe 06cykaaercst onHa U3 CaMBbIX OMACHBIX MPOOJIEM Ha COBPEMEHHOM JTarie - mpobiema
TeppopHu3Ma 1 ero 6oproa.

CkppITO€ paccieoBaHUE SIBISETCS OAHUM U3 HauOojee 3(P(PEKTHUBHBIX CPEICTB OOpPHObBI
C TEppOPU3MOM H JPYTMMH IIHUPOKO OMACHBIMH MHPECTYIUICHHSMH, a TaKKe OanaHca MeExmy
00111eCTBEHHBIMHU HHTEPECAMU 1 3AIIUTOH 1paB yesnoBeka. CeroaHs 00IbIIMHCTBO YUEHBIX TPHUIILIN
K BBIBOJLY, YTO TPEINOYTCHNE MyOIMYHBIM HHTepecaM 0OyCIIOBICHO KpaliHel HE0OXOJMMOCTEHIO.
OnHako 3TO HE O3HAYALT, UTO MpaBa yesioBeka Ha Ipyrux. CyliecTBOBaHUE ATUX POOIIeM IPUBEIO
HAC K PEIICHHUIO HAIINX YUTATeIeH.
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RESUME

The article is prepared within the scope of the scientific-research project “Engineering Law” of
the Faculty of Law and International Relations of Georgian Technical University, which rector is
Academician Archil Prangishvili and faculty dean is Professor Irakli Gabisonia.

The paper also focuses on the legal inaccuracies where construction law is referred to as cons-
truction systems, which the authors underlie in accordance with Article 174 of the Civil Code of
Georgia.
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PE3IOME

Crarbss OblJa TONTOTOBIIEHA HAa OCHOBE HCCIEAOBATEIBCKOTO IPOEKTa MPOTrpamMMBbI
«nxeHepHble mpaBa», B I py3uHckom Texnudeckom YHuBepcutere Ha Dakynbrera [IpaBa u
Mexnaynaponubie OTHOLIEHUH, YbU PYKOBOJIUTENH SBIISIOTCS PEKTOP YHUBEPCUTETA aKaJIeMUK
Apunn [IpanarumBmim u nekan daxynsrera npodeccop Mpakmu ["abuconus.

B nokymeHTe Takke TOBOPUTCS O TPABOBBIX HETOYHOCTEM B  CTPOUTEIHCKOM
3aKOHE KOTOpBIM YNOMHHAeTCss KakK CHCTEMBI CTPOUTENbCTBO, TJE€ aBTOPBI Cleialid
3amMeTky or  crarbu 174  Ipaxmanckoro  kogekca.  OOCyXJaeTbCs  CO3/IaHUU
3aKOHa B 00JacTH CTPOMTENHCKOTO IMpaBa Kak Yy4yeOHOe JUCHHUIUIMHA B [py3um.

303MJI6I3ITN LNEIMOIGIMO:

1. LogomMoggemmb 30bmboa ,,boddgbgdemm Laddnsbmdol dgbobgd” mego 111, ,,b53dgbgdemm
Logd05bmMdAl 3MMMENBs (300 @s badsmmmgdMogo Mgamomgds”.

2. ,339698mmdal 6gdommazal go(3930L Bgbobs o LabgdoMogm 3oMmdgdal dgbobgd”
bogdonggmmb dmsegfmmdal 2009 Bral 24 o0l No57 psaqgbomgdol 3ofgqemn 34-
bemo.

3. a.bgdns, 306Om-39@qM bmdgcMdsbo, ,,LogsMm 3dsMmzgmmdal badsmmmgdMoago bo-
Rd3mgdn” obey-000d0bab@Maz0ym dg(3bngMgdoms godm(393900, Gmdo 3, mdoeno-
Lo, 2016 6.

4. 3. @39, ,,5339690mm Lodsmmmal dofMomawo (3656980 @s 0BLEGMEgd0”, MbY-
00040 B3N @ &b bLadoMommal gu@mbaema Ne2, 2009.

5. . 39396039, ,,66339690mm LodsGmaman s Jabo bodsmmgdMagn dbgds”, Ladso-
mob gn@baomo, bodg3bngFm LGS, Mdomanbo 2011 b.

6. ,,839693mmdal 6gdommzal ao(3930Lb Bgbabs s LobgdosMomgm 3noMmdgdals dgbobgd”
bogonggmmb dmagmmdols 2009 Berol 24 35680l N°57 aaqbomagdol 3g-2 d¢bemo.

2.36363380300L LO3IGOITNL 3MNE6GBN3Ja(0, AM3IM&HG 30LO
3963001963300L LOLGIZIANO LOVIIIITRN

Mmo3M 353emnd5d300m0
bsdsmoremal pmg§mmn

05653900Mm3g badoMmmggmmbs s dbmgmomda 5bgMmamdm3smaggdabs s 5bqMm-
3380390 9bosgAanbmgdab 3GmMdmgdgdab Lsdg36ngMmm - LydsManmgdMmaga s6smo-
b0l 36033bgemds, )396@aer emab 9333269373 30M39ergb ymamabs, gb gobenogo
39(3M8M0mMbabs s 3Mmb3M g Mmoo Labgmadbogmb odmy)300gdemdsLs s MbsgMmbmg-
35bmdb s 303d0Mgdma bsgombgda. dbgdMagns, Lodmaswmgdfng YHMNOgMHHMIMS
533560 Lo 3ombgdo, 56 Mbos sMABL Lomsbawm LadsMmmmgdfngo Mgammomgdolb ao-
999 Lobgmdbogmb 3bMnsb. 53l goms, LadsMomoab LobGgds megabmsgow 56 bom-
dmoma 96l dnwdng Loowgl, ob gnmomMmagds, asbozol gzmmz0sl, Mgsgnmgdal ob-

119



bl sboma BmngMomgdol smdm 3969065y, GM3mgdaz 3mombmaqb Ladstmmmgdng
3o03mMdgdob. 8dggzemo, dmgmo Mogo bm@m3gdabs, Gmdmgdos dmo(30396 Lbgoobbgs
Lobol gbgfannl Bomdmgdal, asms(3930l, gobsbomadol s Mgomadsz00l MGy M-
doms Mganmomgdal bygOmb, dmombmggb abbGodyysombamabsznsls, g.0. badsGmmals
3Maqoabs s 3obmbB3gdmmmdal LobGgdsdo domo 33390M0 sanmal asbbadEgML;
ambogMymo 3obybol go(39ds 30mbzgddg: Modo dgmdamgmdl 9bgmagdngzol bodsmm-
ol 5Gbo; ao5hbns o9y oMo Fob oMmgmdMngn byyzgMabo®g@n; Mmammas dob BngM Mga-
M0M7do@n NMN0gHnmdsms byg308039M0 mgabgdgdo s bgdmddgogdgdol dgmmemg-
30; (5do damdomgmadl 36mnb(303930bL L3g(3053039, gmdmadgmoas LadsMmmal mgmaals
Lodobabm 3o@gammngdol gobbomgol gomagdy.

9696a98030L 3603369mm356 s 3@ asb3LbadmzMgm Mmmb Lobmaspmgdos
MM009MHNMd9d3d0, MmIgmms Mgammomgdsl sbgbl bgdnbdogfn Labgmdbogm, 306mb-
BmMBngMom 056 sbmagl YHmngMommdsms L3y 305303960 ganxob od@&nz0dozns s bob-
&g3o@nba(300, MmamMn(3d dg0Mgdnm asbdmasgdnmo badsGmmgdmogn asgfons-
690930 (0bLEBEGNG 0, J30RM37d0, @G d0)*.

Logmadmmabm gbgfag@nzab bLadsMmomob sMbgdmds, ol 6gbMoado 599693L abg-
00 LdZoMbgdal gobbamagsol, GmImagdas gbgds gMmzgbymo LadsGmmalb LobEgdab gom-
amgddo 9bgMag@n3ob badsMommoal gmMdomgdol Embab.

bodoFmmol mgmmosda boymzggmmomm semnsfgdamoas ob god@n, MHm3 LadsMommoal
oMaol 3M0b(3039d0, bodsMommgdMogn Mganmomgdol dgmmEgdbmsb s Logsbmsb gm-
0@, 65MIMoaqbgb 535 09y 03 bm@m3sms LabEgdal eMmamdmngn sdm<30gdmmdo-
Lo o byzg 960G gL 3H0EganadL, Mmdgmbss aoshbns yzgmes Bobsdommds dngbogmb
©33m9) 3009090 badsGmnmol @ofmgal LG s@Lo. 530l goMms, bmangMon Ladsfmse-
d(3meby (dogomomsE, m. ©qddm) LadsMmmoalb omaol Lagsbbs, dgommmgdl s 3Mnb-
(303900 dmEab, Lo 3306dm sgomb Mcm8mdgb LEMMg© 8 1 3965L 3692, 36063039800
dofMomo 33m(30bsol BaMmdmoaqbl LodoMommolb omaal ngmmmannao (sMobodsmom-
m9dM030) 5 MmMasbodsz0mm-bob@gdnco bogmdzmgdal asbznmemgdols 39ML3gd@ -
3960b gm@M3oMgds. 83039 MHML, 03 dgdmbgzgzeda oy smbodbymoa 3M0b303950L sbobgs
dmbegds LadsMommal bmmdgddo, nbobo d50dgbgb ymamow bagsmmgdymm, bodsGmemg-
3603 bobosmb. Dgdmm 50b0dbyymn, MobadstM bomo gbgds dgmemgdoo sbag dmgmgbsls
960m369ma badomomal bob@gdabomgol - 96gMag@nzolb bodsmaml, Mm3mol omMam-
36030 00096@033035(300L ©d dos bLEHMJE L 0Mazmog dndnbsmgmdl 363539 ©g-
358900 badg(3609M™M s d350g30mE bEMggddo.

04) 353930%bgdom GMowaz0qym BoMmdmoagbgdl, dogmad dbgoggmmdado dognmgdm
9696398 030L POmngMomdoms bggmmb L3gnxogzsel, dgodmgds 3938 30(3Mmm, MmI
9696398030L LadoMmmal 3M0b(3039d0L BMmMInMgds brgds doMganmomgdgmoa M-
D0gMMMoms M3smmE bmosmy@o s g3mbmdogn&n, Lodsmmmgdmngn s bLonb-
39L&0(30m 360d369mmMd0s6 godmInbamyg. HMMngHmmdsms 0d 3md3mggbl, HmIge-
b9 9696398 030L Lodofmemol gndqdmgdme@mds Lobyobgdds Mbws gobsbmE(30gemmb
bgaozmgbs dgazodmaos 30393990036mm dg3ga0: 3m3mggds, bofMmdmgds, aosdydeggds,
dgbobgs, @MabL3MME0Mgds, g56s60mgds, gogemds s gbgfam Mgbm@mbgdol dmbdstg-
ds, obggg Lbgs gbgMag@ngmmo dm3LabyMmgdol gobgas, dom dmEab wbmy&o gmgdgb-

&0b 3mbsbomgmdnc®. mMmmogMmomdsms 8833500 gommm b3gd@mn, dgbodmgdemmdal

331 Moucees, E.I'. Mexxgynapognoe sneprerudeckoe mpaso [Texcr] // MexzayHnapognoe my6nnunoe mpaso: yueb. / E.T.
Moucees, JI.II. Auybpuesa, K.A. Bexstures, B.B. Yerunos [u gp.]; ots. pexn. K.A. Beksmes. — 5-e usz., nepepa6. u gom. — M.,
ITpocmexr, 2009. — C. 939;

332 XKykosa VM.C. MockoBcKas rocyfmapcTBeHHas lopupudeckas akagemus uMm. O.E. Kyrapmna O MEXIYHAPOJIHOM
SHEPTETMYECKOM ITPABE KAK OTPAC/IVI MEXXITYHAPOOHOTI'O ITPABA. BECTHMK OT'Y Ne2 (108)/dbeBpains'2010;

333 fxosies, B.®. IIpaBoBoe rocyzapcrso: Bompocst dopmuposanus. — M.: Cratyt, 2012. — 488 c. DiexTpoHHBI! pecypc]: —
KoucynprauT [Inioc: Bricuras mkosa. — Yue6uoe nmoco6ue. — Beimyck 21 x Becennemy cemectpy 2014 roga;

120



a35dm 3L, ©5390566dmm 0gbabl, Bm3 969698 030L LodsEmemal 3M0bzn3gdo ,,a39-
3m0bgds Lo33obdm Bobsdommdow gbgMag®niol LadsMomobs ©s 396mbdgdemmdals
a593xmdqLgdabogab™.

dgbodadol bmm3gddn atManl 3Mnb(30390al 4963@ 30(3900bmg0l, 306mb3gdgma sb-
©qbL Logmmomo doamadgdal LobEgds@nbafmgdsl 96gMag@&0z0Lb PBMngMomdoms Jo-
boo@mbnby s Jomdg Lodommmgdmagn bgdmddgmgdol bgmMbgdal gobbobmgmabomgab.
9696398 030L Lodofmemnl 3nb(303930L LabB 3oL sbymdals ML, Ibgggmmdada do-
09590 nbos 0dbgb mobsdgmmag bodsmmmob mgmmogdo, sbggg gbgag@ozol begzgm-
bodo bLabgmdbogmbs s bLadmaswmagdol Immbmszbgda, 39Mdmw, 2015 Bemab 24 0360Lab
LodoMomggmmlb 3ommsdgb@ ol N3758-IIL oagbomgds ,,bojommggmmb 9bgMmag@nzob
otMado babgmdBogm 3mmn@n 3ol doMomswn dndsMoymgdgdol momdabg™: 1) 9bgManals
d0bmmygdol Bysmmgdalb @nzg@bognzszns, 969Mag@&0z9mo Mabymbgdol m3Gadsmutn
sm30b9ds s MadgMggd0lb dgddbs; 2) gobsbmgdawo 96969803990 Mgba@bgdob smgo-
Lgds; 3) gmMzbyymo 356mb3gdmmdals ggem3ogdnmal 3obmb3gdmmdsobmsb g@od3m-
36030 osbmmmagds; 4) 9bgMag@nznmo dsbMob aobzomamgds s gbgMannm gogMmdals
3945600300 303 xmdgbgds; 5) bojomggmmb, Mmams Mgaombal Lo@®msbbadm d39y-
Bol, Mol gob@MEs; 6) bLyygms gbgfmanal bofmdmgdol s 83 9bgHgonm gogmmdals M g-
30mbomu@ (396@Mom - LodoMmggmmb Rsdmysmndgds; 7) 9bgMamgngd@osbmdobowdn
9600560 Joamdob dgdndaggds s asbbmzngmads; 8) gbgMag@oimmo 3Mmgd@&qdal
a5b6bmM(309mgdobab gofMgdmbossgnmo 3md3mbgb@gdal gomazamabbabgds; 9) dmdbaby-
900L bomobbolb goydxmdgbgds o dmdbdotgdemoal abGgMgbgdal o339, GMImgdocs
mo30b0 360dzbgmmdoo 969Ma 9@ 030L YHM0gMHmmgdobomgol dgndmygds dgisbogl MHm-
am@(3 3006303930 3903480303033

9360m 303300056 sbmzocgdol bgmdg3Mmgdol bymdmbgMoo s gbgMag@ogmm
35900693530 4569300069800 bogommzgmmd somm gomEgdamgds, asbsbmmsng-
mmb Mgxm®mdgdo gbgMag@niob byd&mmdo s bagdggmo Rogysmmb g3mm3yem 96g6-
390399 35DM0006 osbemmgdsl, 393 3M0b(3039Dg oYHBbMInm: Ladommdm s
Logomm dobMgddg 3odMmdalb bgmdgbymds s sdobomgals 3mbm3mmonmo ©s 3mb 34)-
96 mo boddnsbmdgdal gsdmymeys (9bgMam3maddsbogdol gows(3930lb s ol Mndy-
(300L Log3056mdgb0l gogme3s); 3mb3Mg6(300L Bobomaligds s 3odMmdal bgmdgbymds,
m3gemo(s 9dyomgds 0bgmmda300bs s IMbBs(393980L oomdal, Mowasb asdggomasmm-
30b bo3mgdmds dobamdg byl xdmals 3mb3nEgbsnsl, 8do@md dmgma Mogo g3Mm3e)-
™0 00 59803950L s bLogMmadm@mabm bgmdg 3G1mgdgdal Bmmbm3zbgda gbgds LEmMM g
0bgzm®m3s(300bs s dmbo(393900L goddzoMmgammdal 9bgcgg@ngzada. 9bgmag@ozol bgd-
&m@do g0dg30635mmbol 6o 3mmgdmds ymgnemn baddmms 3933060l J3996930b, @s dom
dmeob bogoGmggmmb 360d36gmmgabn 3Mmdmadss, bowsy 3Magmawss 3mdgf(sogemo
bondmmgdol oy bLbgs ImEngom sbAMma nbgmmMdszns. abyEMmas asbal dgb-
yogob bgmdg3mmmgdgdo s dmgogfo sbamo npmmbaan®alb ©g3gmm3gmgdomsb
390¢mn 3gdmMmaboydqdn, gomddaomgomags doMmadnto s x3dMgwabn bmdbooog-
30b Logddggdo s ©.9. 0bPMMIs(300L SbYYMZAL Lodsdow BAnMow asdmoygbgds 3mb 34)-
96@ o 85dMbm30L EBSBILNSMGEgmn FmMbM369dn, o3 LadsMmggmmdn, dbgsgbn
35bE0L 9MMLYdMInL 306Mdg6dn, IMbm3meman 3m®s35dggdL mgan@0dne dgbodmg-
denmdsl 8dmygslb bEmoE g0dmnygbmb moz05bmn 3oMs@gbmds, gobofomb dmggds
0 350R3MNMZMB Md3056m0 gogmgbs. 3mb3MmgbE Mmoo dobMmgdol sEdmbals 3oMmdgd-
do 0bggm@™da300b by, Mmames Bgbn, g8LbabyEmgds oMo 08wgboe 3M3gM(z0mo
LabLoGMMO NbRMMBS(300L O(335L, MOBEYbs®S(3 SO 3Mb3YM9bG Mmoo N30MsBgbmdals
dgbomRmbgdols ob sGom3Gndomufo gomobyzg@omgdgdol dmdomsdqgmegsb odsomgal.

334 2015 Bemob 24 0360Lob LogoMmggemmb 3ommadgb@nlb N3758-IIL ©owagbomgds ,,LodsMmggmmb 9bgMag8ozolb
©3Mad0 LobgmdBogm 3mmn@n 3ol dofMoman d0dsmmyymgdgdol momdsdy;

121



sbgoo gomgdm sdmogmgdl g3mbmadognmoa, gbgMag@&ogmmon s 9Mmabymaoa Nbogmmbmg-
dob Mol 3gdb.

9696a9&030L Lgd@MMo ghm-gMcmo bggmms, bows(s ,,d50m0 EMBaL® 3mAy30ab
0b3o 9MbgdMAL. Jomamos LadsMmggmma boMds@gdoo sdmas byMamdsba 3mEve-
(300L 3Mdmgds, dogMad godmbgggzem MRgds 3mENR 300l NBM™ 3m33mg]baMo gme-
3960b 369396(300Ls @ 3o8mgzgmgbals gu39d&nMo dggsbnbdgdol dg4dbs. 5dn@md, « 30-
Mgbo 860d369mmagabas, Labmasmgdsb bgmo donbzwgdmoglb 0bgm@mds(30ody o
Logo®mgdal dgdmbgzgzedn, 3dmbogl dgbodmgdmmds asgmgbs dmabnbmlb 3Gm(39Lgdabs
a53g30635m g0 boMdsmmgsdy.

0bgzm@m3d(300L LagoMmmds s godggomzammds Labgmdbogm dommgals dbndzby-
mm3569bo 360b(30300. bLogommzgmmb 3mBLENEGM(300L 24-9 BYbEa 5™ gdL, Labmas-
©mMgdalb NRmgdsl moz0bmRmom doommb s gso3M(39mmb nbgmmdsgns. 1950 Bemals 4
bmgddmal, Gmdol s@sd0560l YRmgdoms s doMnmso megabygmgdsms @o330lb 3mb-
3963000 39-10 3ybmoal mobobdom, yzgmol o43L MRmgds godmbo@zolb mogobngmagdabs,
9L 9gBmgds Imo(393L 0G0l megabygmgdsl, 3Jmbogl dgbgmmgdgda, doommb ob goo-
36 (39mb 0bxm@3s (300 04y ImbabEY9d03.

0bggm@ds(300b Mmogabyygmgdobs s godggntgaommdbals 300b(303L, 9bgMg 98 030L bgd-
&m@do g5bbos 3nomgdmmo 36n0d3bgmmds gbndgds Moasb 3oL gogmgbs ofgb MGmam(s
9696a00L 3M3bIoG9dmgdbg s Bom 3gomomEmgmdsady, abg 9bgMagd03mmo dsbEal dm-
bobomggdbs @s 0bzgb@mmgddy, Moz badmmmm xsddn J399460L g3mbm3n e asbzomo-
9650%g sobobgde.

9360m35330600L 356MbIgdmmdal dmagmagbo 3Mnbz030 oMol 9bgMag@osema do-
BE0bL m0dgMomadszns. ob amemobbdmdl 39ME035m M@ 06GgatoMgdama 3m33s-
60gdol 5MoMbgdmdol s Imbm3mmoymo s 3mbiMmgbGmoa Logddnsbmdols gogmezsb.
bogofmazgmmdn 9bgMag@nznmo dsdofo of 9394stgds bEvma 3mb3nEMgbz00lb 3M0b(30-
3906, 353565b0mgdgma 3m33s60gd0 3353MMYYMOE 30056 Ladomdm s Lazomm Jo-
3bm@qbmgdo o 3mdb3omgdgmb scRg360L a53901960L 3gbadmgdmmds 56 o43b. mmd (39,
2017 bemob 30680, 969Ma9@039m0 3596M0056900b bodwnzbmad dmaddaws gbgMag@ngol
dgbobgd 30b6mb3Gmgd@n, BmIgmag asbbabmg@mogh gmgd@mmabgmagdogobs o &9)-
6gdMogn aobol Mgammomgdol sbom, g3mzogdomol 306mbdgdmmdaobmeb dgbodadal
36106(303793b. 35bFL sbomo mmgemnl LoMorymob s 3obd@odgdal gomazamabbabgdoo,
98MMIab bomdsBgdom aobbm@zngmgdabomgal s9y30mgdgmos, Hm3 3Gm(39bgdo Jnd-
©0b65MgMdogL MosE s godgzoMzomgo s dobdo dmbsbamgmdwbgb Mmam (3 gowsd-
(3990 0¢) 3535b5bnemgdgmo 3m33sbngdols, sbgsg gbgMag®ngolb Ladnbob@MmmU, domgae-
moMgdgmo 3m3aboob s bbgs @sdmaz009dgmo mMasbobszngdol Bocmdmdswagbmgdo.

LobgmdBogm dommgs 0bxm@mds(300L LogsMmmdal gdgamgds, Moy bBMmnsw asblbb-
30300905 3m3gM30mmn 0689Mgbgdol dJmbg MmEasbnbs(30530ba56, Loss KbgmM@Bs (300
dgodmgds aymb aby@mamo 30bbgbob 06@gMgbgdol gomzamabbnbgdoom. dommamas, o6
36bgdmMdL LogMmedm@abm LEebEsMEGn, o MmamE Mbos Imbogl Logsmm 0byme-
do(300b bgmdabobgzmdmdal BMYbggmymes, oydize dmaswn doamdgdo yzgmasb
LogFoms s 9dysmgds 93 ga 36G0b(30398b:

e Logomm LEMYJG Mool bgmo sOLgdYmo abgym@mIs(30s Mbos ngmb Logsmm,
04y LabgEIboggm oM LS gdL abo obMEYEMINL o430 gdemdsb;

*  0bgymmMdsz00b @obyMzgol 38 3o3900b G30Mma g30bMgds Lobgm3bogmb, nbgmm-
d5(300b 3mbmzbalol Imdomadglb o6 543L 3omEgdymgds 3563sGG ML, Mabogol Lgom-
©gds gbo 09y 0b 0bgym@m3s (3005

*  Jmogmmdad, Immbmagbol sGombgdmdol d9dmbggszeda(y, 3Mod@n3mmew Mbos go-

3351950 Bemob 4 6mgddmnb, GmBob s@a80sbol gmadsms s doMomaw megobygmadsms a3g0b 3mbzgbzns, 3g-10
dgbmo;

122



Imo43946mb nbggm@mBo(3003%.

0bgzm@m3s(300L Moz30LYYBMadal s bymdobobzmdmdal LodsMommgdmngn bogyyd-
3mgdo Im(393mmos LodoMmzgemmb 3mbbGnd 300l 3g-2 mo3d0 s LadsGmnggmmb bm-
3500 3030b0bGMs(3099mo 3mEgdbol dg-3 mogdn. 0bgm@mIs300L Mmogabyygmgdals dm-
369bFM0ggdgmo bm®m3gdol 3mbLE G (300L 39-2 ™me3dn 3mg3935 s Fobo dssdnsbals
3MbLEOGNEOYM NRBmgdgdal Mebadn smosmgds bodl Mbgsdlb dob 3obbs o gdam
b 3mbbLEG G (30000 goMmsbGomMgdymo Lbgs Rmgdgdabs s MogzabyyRmgdal ©o(s-
30L ®35mbadMobom. bojoMmggmmb 3mbLbE o300l 24-9 Inbmal mobsbdswe, ymggm
50053056L 943L mE@mgds mogabygmam dnommb s 3o93M(39tmmb 0bgm®mIs(30s, godmm-
9390 o 39930 (39mmbL Mmagabo sBMa bgdnMow, bgMommdom 56 bLbgsazama Ladysmagdao.
LodoMomggmmb 3mbbEo@ysnnlb 37-g dnbmoom gomsbGnmMgdymos s@ad0sbols yyg3mgds,
dooemb bBnemo, mdogd&Mo s MMM 0bxrmmds30s dobo badydom s bazbmgmgdg-
™0 356 93mb dpgm3atgmdol dgbobgd. bojomggmmb 3mbb @0l 41-9 3bmoal mo-
bobdow, LadoMmggmmb ymggm dmdomadql 093l mxmgds 396mbom ©owagbama Ggbom
359(36mbL babgm3Bogm ©sbgLgdnmgdgddo dobdy oMbgdmem nbgym@mds(30sl, sgGgmag o
SGbgdMm MBo(300mYH ©m343dgb6@gdL, 0y abnbo o dgn(39396 LabgmIbogm, 3Mmeg-
Lome ob 3m3gM30ne Londmmgdsb. 5ebadbymo bm@mads sbggg sagblb 3gHLmbamyma
dmbo(39d9d0b o(330L gomgdamgdsol. nbgmmds(300lb mogobyBmgdal oMbl gom339-
30bom30L 3603369mm35605 dogmo Mogo (3656930Ls s NBLENEGMEJOAL 356350 g,
Mmdgmaz 3m39399mos bogommggmmb bma s 9@3nbab@Masom 3mogdbob 39-3 msgdn
5 343L L3730 MF0 OB Z0MMZs 53 M530L FnbBbgdobmzgal. 3oMggm Moado, ¢Mbws asgn-
0gomobbobmm, MHm3 0bxzm®mds(300b Mmoz0byRmgds gmobbdmdl bagsmm nbgm®dszo-
ol bg3obsbgmdmdal bogstm ©obgbgdmnmadgddo. smbodbymal gomzamobbabgdoo,
1B 30(3MEYm, HMam@0s bagsMmm 0bxrm®mds(300b s LogsMm ©sbgbgdnmagdol (36930b
dobosombo.

dmgomogqgos Bmgdss 83mbEMmmmmmb, Modwgbs gug]@mmom oMol o(gmmoa do-
™0 ©d 439460L 06@ M gLgda dmegmmdal bogdnsbmdsdn, Modwgbo dnds6dgbmbama o
9899&05605 303@nbsMg s IMdogomo bsdoyrg@m boMggdo, Modybow M3GndomyMns
©30gdmmn dgmebbdgdgdn s goMnggdgdo o Medmgbaw 3ggbodadgds babgmadbogm mm-
bobdogdgdo o dmmo@ngs 399460l g3mbmdn Mo gobgomsemgdals, gMmazbmmaon nbogm-
obmgdals 06@ g 5LgdL s 5.3.

L3gs0om Mo 0bxmMdszns gbgds gbgMaonol dmdbdstgdmgdl (bLoymezssbmgmgdm
dm3dbIoMgdmgdlL s nmFopogm 306gdl), sbgsg 969Mag@& 03 dobs by Imddgr 3m3-
30b098bs o 0b39L@GMMgdL. bgdmo smbadbymo gamBgdobomgal 0bxm@mds(z00bs s
dmbs(393980L bgmdobobzmdmdsl aobbsgmmmgdama 360d3bgmmds o3l: LadeGmngg-
mmdo, 3mdbJoMgdgmms Bmgdgdol 3356 bogyydggmaoa Royysms 1995 Brals 24 sa-
30L&mbL Jowgdymads 3mbLENEM(3053. LodoMmggmmb 3mbLEGaGM(30d d35mEydymgdl
LobgmdBogmlb dg4dbsl dm3bdamgdgmms Bmgdgdol o330Lb 989G M0 dgdebabdg-
d0. gbgMgools 3mdbIsMgdgmms NBmgdss - doommb bamabbosbn gbgMaos s dmaLabyy-
905 M3B0domM Bobow, Mobogabsg bagomms a(3mbgb, Msdwgb gbgMmgosls dmabds-
96, ©5300bL 0bnsb s Mo IMBLabyEmgdsdn, 56056 oy oMo Liydbonmgdal mdogd@n
5 M3G0ndomuMos o) 3Ms 9bgfam3mddsbngdol dogm Rogdmmoa 0bggb@n(z0gda, MHm-
dgmms sbsdmom@madss oo bgzm GoMogom. 83 0bym@mds300L bgm3nbobzomdmds
560l Bobadnmmds, Mmd Imdbdomgdmgdds (Mmamz boymgszbmgmgdm, sbgzg 3gMdm
Lyd@™MMn) 9B MO 03356 Meg0sbmo abBgMabgdn; 969Mag@ 03 mo dsdEgdab
dmbobomgms Mgmgdss - 3Jmbogm sMowab 3Madabssommao, 3mbinGgbGmm asmgdmadn
bogd05bmdal dgbadmgdemmds. 0bgm@mds(300L 303F30M35mmMdsd Ybms DAL grymb

336 World Experience for Georgia - g36m3dob ,,9690398030m0 go90m0sbgds s Mgummdgdo badsmmggmmb
069639803530 = 2017 bgemo;

123



0658560 30MmMd9dab 394365 d5bEM0L dmmedsadggdobomgal, Goms MmMIgemndy dmbabo-
93 56 obomg gdmmb 30fso@gbn dpamdsmgmdom, Moms(z 3gdrMazL 3mb3nMgbnsl
5 33boMamgdl 3mdbIsmgdgmms 0b@gmgbgdl; 3m@gbz0®a nbzgb@mmgdabsmagals -
0930930 45930635 350 93m s 0bgxrzm@mds(300b bgm3nbobzwmdmds, ndobmgal,
M3 0565LbmEM, 3Mmabmbamgdem Lonbzgb@oom gocgdmda 0dmddgomb. godggomzgs-
mmds Lonbgzgb@nzom gomgdmb bGodomyMmmbsl gobsdnMmmdgdl s n3o3L 0bzgbGmMmL
dmmmEbymo (33mamgdgdobasb.

LEmAgE >5mbndbymn 0bGgMmgLgdal (335L 73babyMmgds gsdgz0M35mmdab
3606303980, Gmam@ (3 bogMmmsdm@mabm bagasgmm Lab@gdsda, sbgzg g30m353dn6ab
356mb3gdmmdab gomamqdda.

9360m30b 43996930L 06@gata300b 3Mm(39L0 BaMdmmoagbgmoas ghmasba bs 306m63-
©g0mm d5bab gofMgdg, MmIgmdos sLabymNs LagMom momgdemgdgdo s 3M0b(3039d0,
0bbB B30 LobGgds, bogMmm Loagmmbggdabs s asdmbzg3gdnlb admyggals dgds-
60bdgd0, 6936 J394690L dmEal gobsbamgdama 3obyboldg gdemmdgda s byggMgbmmao

MBgosdmboemgdgda. gMm0sba 3memo@ngzs, Gmdgmoa(y bagydgmoa Nwgab nb@gams(zn-
ob 3Mm(3gbLl (bgerdggPamgdgde, @oMgd@nzade, Maagea30goo, 3oRb3gGemysgde @
5.d.) 3obmb3gdmmdadn s0babgds. 96gMag@nzmmo 3mmoadnzol d9dmdszqds bym-bgms
350o0b g3Mmzsagdomol 0bbGod@gool 3md3g@gb(30530. g30m 3533060l ©edxydbyg-
dgmo bgmdg3emmgdob 194-9 3qbemn s4omndgdlb 9bgMag@ngnmo 3mmodozolb dgdwmga,
doMoma 3606(30390L37:

*  9Mm05b0 gbgMag@0 e 65dMal gubd30mbaMgdal @dEONB3gmymazs;

* 965Ma00b 306mEgdal YLogmmbmgdal MdOHNb3gmymes;

*  969Mamgx99&NOH™Mbal bgmdgbymds s gbgfanal gobsbmgdsn bystimgdal gob-
30056 do;

e b330 439yb6960L 9b6963mM0bRMLE M & Ham NMmogHmnws 33306 5ds.

9360m35330600b 3obmb3gdmmdsdn godmnygbgds sbgzg Mgamms30900 S 0MggEo0-
3980. Ggamms3096d0 dm (393990 3mmbm3zbqbal godmEebs gMmazbym 306mbImgdemm-
3530 LagamEgdmms yzgmes Bgzmn Jz9960bomgols dabo godmgzgybgdobmabagy. oty d-
&030b0g56 gobbbgoz9d0m, Mgamms300b 06 gM3M B S(300 J399bol 306mMb3gdmmdsdn
dobo gMm3bymo 3omMgdmgdgdnsb s ®o30bgdMgdgd0wsb 3sdmdwnbamy odzqdg-
m0s. 39bsdsdnbog, bg3Mds §3996933s brs MdOHNb3gmymb gHmM369ma 306mMbImgdemm-
30b 3o6M3mbabs(300 9360m 3ogdntol 3w ndbgdgm bgmdg3Mmgdobmsb, Mgamms(309d-
09b 5 M@ 0390m5b nby, HM3 o6 9bnbssmBgadmmbab §M™356gmb. 3Mbyemnd@nl
dgdmbgg3odo 300G qbmds bgmdg3@mmgdobs s Mgamma3093L 9bogdgdso.

5dg30600, 65dMM3dn dmygsbomon 9bgMa g8 030L badsGmmabomgal @edsbsboomgdy-
mo bodoMomgdMngo Mgammomgdol 3Mnb(3039d0, 5983039096 dob @oMamdMag nwqb-
&Omdab, dgmdmosm mago Imngsmb 9Mm0sb bobBgdsdn s asbn(zomb 3mobogn jo-
(309, LYYEOBOIYOMbobs ©s dabssmbol 3bndzbgmmdol gomzgamabbobgdoom. wmggsb-
g gl 0bobo Logbgdom dggReMmadosb gbgMag@niol Lodsfmmemolb ®sbsdgommay
damdamgmosl, 308mbs@eggb dobn 35630056 gdal babadnMmdgdl, g.0. goshboso mbaofn
a0bobemgdal, godxmdgbgdabs s (33moamgdals, sbg3g, ob Bog@n(s, GmI gbgMag@ozol
Lodofmmeol 3M0b3039d0 ,,bomgmo babom® gownsb yggms 0d bmcdgddn, Hmdmagdacs
M3 moMgdgb 9693 98030L YOEMNgMmMbgdl s g9dmEosb gi94d&mco nbb@mmdgb-
&ob Laboom, 9696898 030L LadaMnmab, Hmam (3 sdmy 30 dgmo oMyl Asdmysmag-
30l bogdgda.

337 Treaty on the Functioning of the European Union — Consolidated version (13 December 2007), TITLE XXI ENERGY, Article
194;

124



350333

LEdGns IMIbogdmmas LadoMmnggmmb B 94603960 MboggMbod gl LadsMommobs
o bogMmedm@abm MMmngmonmdgdal GoznmEgdob badgbogdm-33mgzoma 3Mmgd-
&b ,,Lonbgab@m LadsGmmal” gomamgdda, HmImals bymaddmgebgmgda 56056 MboggH-
Lo g&ob Mgd&mMn d309303mbo sMham BMbandzomo s RBo3MmE &L y3obo 3Gm-
BgbmE0 oM 3mo godobmbos.

6odMM3Idn BoMdmeagbomos 9696 98030L bgggMmdn gMmzgbamn s @zbmy&a 3obmb-
30090mmdols be@ds@omm-badotmommgdmogn 548 gdolb dmzmyg dodmbogs, Immbmgbgda
Bodmygbgdaymo Lobgmdbogmbs s babmasmgdol dng gbgmam bgg@mmol dndston.

LEOGNo30 g5390gdmmns 9bgFagm dmIomoggdobs s gbgMam Nbogmmbmgdal 3Gm-
dmgdgdob bodg(360gHm-badsmmgdMogo sbamnda, Hmdgma(z dgbadmgdmmdal ndemggs
dgnobogb gbgMag®niolb badsGmmal amamdmogn Luzg@gbndg@o s gobbmE(3ogem-
b dgbedadobo 30bmbIgdmmdal bogn(zoMgds.

RESUME

The article is prepared within the scope of the scientific-research project “Engineering Law” of
the Faculty of Law and International Relations of Georgian Technical University, which rector is
Academician Archil Prangishvili and faculty dean is Professor Irakli Gabisonia.

The paper provides a brief overview of the normative and legal acts of the national and fo-
reign legislation in the field of energy, demands of the state and society towards the energy sector.
The article has a scientific-legal analysis of energy supply and energy security problems, which gi-
ves an opportunity to assess the branch sovereignty of energy law and to unify relevant legislation.

PE3IOME

Crarbsg OblJa MOATOTOBJIEHA HA OCHOBE HCCIEAOBATEIbCKOTO IPOEKTA IPOrpamMMbl
«nxenepHele mpasa», B I'pysunckom TexuuueckoM YHusepcurere Ha Paxynbrera IIpaBa u
Mexnynaponuele OTHOLNICHUM, YbH PYKOBOIUTEIIN SIBIIOTCS PEKTOP YHMBEPCUTETA aKaJCMHUK
Apunn Ilpanrumsuim u aexkan ¢axynsrera npodeccop Upaxnu 'abuconus.

B nokymeHTe npeacTaBieH  KpaTKud  0030p  HOPMAaTHBHBIX  IPaBOBBIX  aKTOB
HAIlMOHAJILHOTO W HMHOCTPAaHHOTO  3aKOHOJATEJIbCTBA B OONAcCTH  DHEPreTHKH,
TpeOOBaHMI rocyzapcTsa u obmecTBa K YHEPTEeTUYECKOMY CEKTODY.

B crarbe mpoBeneH HayyHO-IPABOBOM aHaIN3 MPOOIEeM YHEPrOCHAOKEHHS U YHEPTEeTHUECKOU
0€30IaCHOCTH, YTO JAeT BO3MOXHOCTbh OLIEHUTh CEKTOPAJIbHBIM CyBEpPEHUTET YHEPreTUUECKOrO
npaBa ¥ YHU(PHULIHPOBATh COOTBETCTBYIOIIECE 3aKOHOATEIbCTBO.
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